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Preface

  Back in 1983, when I was a law professor at the University of Montana Law School, I inadvertently ran across a half dozen books on various aspects of the peace issue, took them home, and merely skim-read all of them in a weekend without finding a single volume that was all that great.  Nevertheless, I somehow saw certain directions on the peace issue that gave me hope.  After some further reading—guided by early mentors such as Paul Gordon Lauren of the political science and history faculty, Keith Suter, Director of the Australian branch of the International Law Association, and Burns Weston, University of Iowa Law School—I began discussing these ideas with a law student, and he requested that I supervise him doing an Independent Reading course in the area.  I agreed, but soon there were over a half dozen students who were interested, so I sought and obtained permission from the Dean and the curriculum committee to teach a Contemporary Legal Problems seminar (Law 692) on what we laughingly called “Law and World Peace,” even though I told the students on the first day that it would actually be a course on “Common Sense and World Peace.”  


This was the beginning.  The seminar (taught twice, in 1986 and 1987) was a lot of fun, taught with the approach that we would all be learning this subject together and using the lazy man’s technique of having each student take a turn at leading the day’s discussion, was quite successful and resulted in excellent papers by each student (one of which has historic information and is referenced in this book).  And it is safe to say that, despite the rigors of an active private practice in years subsequent, I have been basically obsessed with “the peace issue” ever since, reading literally thousands of books and twice that many articles since those days.

The proposal for lasting peace set forth in the following pages is simple—world peace through law—replacing the international use of force (war) with the global rule of law.  The basic concept is neither new nor radical.  It is merely an updated version of “world peace through law” (WPTL) proposals that have been made or endorsed over the years by five American presidents—Ulysses S. Grant, Teddy Roosevelt, William Howard Taft, Dwight David Eisenhower, and John F. Kennedy.  The basic components of our updated version of WPTL are:  1) arms reductions (including abolition of nuclear weapons), not general and complete disarmament; 2) global alternative dispute resolution systems, not world government or world federalism; and 3) viable enforcement mechanisms (including an international police force), not pacifism.  In short, it is a very moderate proposal.  Indeed, the core idea—the global rule of law—is merely an extension of the basic American idea.  That is why it is surprising that it has been almost completely neglected over the past half century.  It is thus high time to re-examine this idea in the light of modern developments.
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CH. 1--THE GOAL:  LASTING PEACE

“Peace is not everything; but without peace, everything is nothing.”  Former German Chancellor Willy Brandt


“If we don’t end war, war will end us.”  H.G. Wells


“Either war is obsolete or men are.”  R. Buckminster Fuller

“It is not enough that their elders promise ‘Peace in our time’; it must be peace in their time too, and in their children’s time; indeed, my friends, there is only one real peace now, and that is peace for all time.”  Dwight David Eisenhower


“Mankind must put an end to war before war puts an end to mankind.”  John F. Kennedy.


“The only way to prevent [nuclear war] is to abolish war altogether.”  Joseph Rotblat, Nobel Peace Laureate

The most important issue facing humanity—more important than the dangers of terrorism and nuclear proliferation-- is how to avoid a nuclear war between the two superpowers, a war with “the potential to destroy all civilisation and the entire ecosystem of the planet” in one day.
 

But it will be immediately objected that such an untoward possibility is simply unthinkable, that nobody would be stupid enough to start WWIII, so why worry about it.  One problem with this objection is that it neglects our historical experience in regard to starting world wars, specifically WWI.  Prior to WWI, there were several statements by the leading experts of the time that “no nation would be so foolish as to start [a war],” that “new economic factors clearly prove the inanity of aggressive wars,” and that given the awesome armaments in existence even then war was altogether quite “unthinkable.”
  Of course, despite these authoritative pronouncements, we know what happened.
  
Rare photo of Archduke Ferdinand smiling broadly, greeting passerby from carriage.

Moreover, consider the following:
(1)      On the evening of October 25, 1962, at the height of the Cuban Missile Crisis, an air force sentry at a military base near Duluth, Minnesota “spotted someone climbing  the base fence, shot at the figure, and sounded the sabotage alarm.”  As alarms at airfields all over the region were sounded, at Volk Field, Wisconsin, the wrong alarm, the one signaling nuclear war (the “P.S., we mean it, this is not a drill” alarm) went off, and pilots scrambled and headed down the runway, being stopped at the last second by the post commander.  The “intruder” was a bear.
   Happily, at the time of this “Volk Field, Wisconsin” incident,
 the Soviets did not have the kind of sophisticated surveillance equipment which they now do have, or they would obviously have seen what gave every appearance of a first-strike attack upon their country and responded accordingly. 

(2)      Also in the midst of the Cuban Missile Crisis, only two days later, October 27, 1962 (only recently divulged in joint Soviet-American meetings):  At this point, Soviet submarines were being subjected to depth charges to make them rise to the surface.  Despite strict orders not to use their nuclear torpedoes absent authorization from Moscow, the three Soviet officers aboard Foxtrot submarine B-59 had decided to use theirs if under attack and unable to reach Moscow but only if all three officers agreed.  They were in fact unable to reach Moscow, and in the end, one officer, Vasili Alexandrovich Arkipov, finally made the fateful decision not to start WWIII.

(3)        In 1983, U.S.-NATO military maneuvers in Europe, called “Able Archer 83,” were interpreted for a time by the Soviets as the prelude to a—not so good—full scale nuclear attack.

(4)      On January 25, 1995, technicians at the Olengrosk early warning radar facility detected an unidentified ballistic missile over Norway which appeared to be heading for Russia.  Because the missile was manufactured in the United States, its “signature trail” was therefore identified by Russian computers as hostile and apparently fired from a U.S. submarine in the Arctic Sea, even though it was actually only a Norwegian research rocket researching the Northern Lights.  President Yeltsen’s “nuclear briefcase” was activated and Russian missile submarines ordered to battle stations.  Finally, with three minutes to spare, the missile was correctly identified.
  Happily for the human race, this incident took place at a time when Yeltsin was President, and not earlier (or subsequent) presidents.  
 
 But this is the mere tip of the iceberg of unbelievably close calls known to knowledgeable experts.  There have been literally hundreds of false alerts of a nuclear attack in this country alone, triggered by such things as a flock of geese, the rising of the moon, the sun’s reflection on a cloud, and space debris re-entering the atmosphere.
  And of course there have been who knows how many similar or worse incidents in other countries, with their less than adequate detection and warning devices.  In short, it is only because we have been incredibly lucky that we have not already had an accidental nuclear war thus far.  Any time you can come as close to WWIII as we have come on more than one occasion, it is only a matter of time before nuclear weapons will be used—either in anger or by mistake or some combination of the two.
   

For those who think that all these concerns are now quite dated after the alleged end of the Cold War, consider this recent news item (even before the recent events in Ukraine):

“MOSCOW—A senior Russian general [Nikolai Makarov] on Wednesday threatened preemptive attacks on missile-defense sites in Poland and elsewhere in Eastern Europe in the event of a crisis, underscoring the Kremlin’s opposition to the Obama administration’s plans [for missile defense] and further undermining relations between the countries.”

Even though this statement is very possibly only a bluff, it nevertheless points out the kinds of dangers that could easily lead to an all-consuming world war.

In sum, when one looks objectively at (a) the things we have done incompetently over the years (e.g., WWI, Three Mile Island, Chernobyl, Fukushima Daiichi, Gulf Oil Spill, Katrina, Challenger, etc.)
 and (b) the things we have done deliberately (e.g., just in the years surrounding WWII:  Guernica, the Rape of Nanking, Katyn Forest, Einsatzgruppen, Majdanek, Auschwitz, Buchenwald, Dachau, Belsen, Dresden, Tokyo, Hiroshima, Nagasaki, etc.
), it leaves one with precious little confidence in our ability to avoid what would be the ultimate disaster:  some kind of pointless Clausewitzian Vernichtungsschlacht (“battle of [mutual] annihilation”).  Are we really capable of such mutual suicide?  I’m afraid we are.
Maybe I have exaggerated the peril we face.  I certainly hope so.  But I don’t think that I have.  In any event, it strikes many of the most thoughtful and perceptive thinkers of the Nuclear Age that our current posture of “mutual assured destruction” is simply “too frightful and dangerous a way to live indefinitely.”
  

[Photo of Albert Einstein letter to FDR, August 2, 1939, re possibility of 

“extremely powerful bombs of a new type” made from the element uranium]

We need to be clear about precisely what is at stake:  all of human life.  And who are we?  We are all that we have ever been, and we are all that we will ever be.  We are the culmination of an awesome evolutionary process that makes us kin not only to all other humans but also to the rocks and trees and all of Life.  Our atoms and all other life forms have common stellar ancestors.
  We are told that the so-called Big Bang took place 13.8 billion years ago.
  Our Earth coalesced into existence about 4.58 billion years ago.  The first life on earth--possibly, some scientists think, hyperthermophiles, geothermally-heated chemical-eating microbes with lipid membranes--appears about 3.85 billion years ago.  The wildly diverse life forms of the Burgess Shale (in Canada, and now a recent similar find in Africa) are dated to around 560 million years ago.  The first amphibians climb onto dry land 365 million years ago; the first “true mammals” appear about 200 million years ago; the earliest hominid:  4.5 million years ago.  A new find, Australopithecus Sediba, believed to be an early ancestor of humans, with ape-like arms, but human teeth and legs, is dated 2 million years ago.  Homo Sapiens:  500,000 years ago.  The first human settlements and agriculture:  10,000 years ago.  The first use of writing:  5,000 years ago.
  And only in the last few hundred years:  all of the products of the scientific and enlightenment and industrial and nuclear revolutions.   It appears that a succession of miracles were necessary for us to get where we are today, e.g.:  the recently-discovered “Theia collision event,” occurring during what scientists are calling the 30-million-year Titanomachean (“war of the planets”) Period,  where the Mars-sized planet Theia glancingly hit the early Earth, eliminating Theia and almost destroying Earth, while ejecting what became the moon, thereby adding critical elements to Earth’s iron core which in turn had the effect of creating the magnetic fields which prevented the solar winds from wiping out Earth’s atmosphere and water; the “Mexican meteorite,” which led to the extinction of the dinosaurs and allowed certain animals called mammals to flourish; the moon, which permitted a moderate climate to develop; Earth’s position in the solar system; and various volcanic eruptions, leading to new life forms.
  In short, for all our Mark-Twainian faults, we are miraculous and wondrous beings.  Indeed, if a multi-million-year historical trend is any guide, we are still evolving, maybe into beings actually worth some day preserving.


In sum, we stand at the edge of history, and peace is an imperative.  
CHAPTER 2—CRUX OF THE PROPOSAL

The crux of the “world peace through law” idea can be stated simply:  (1) some kind of comprehensive and effective dispute-settlement machinery to resolve all forms of international conflict, and (2) effective enforcement mechanisms, including an international police force.  

The basic logic behind WPTL consists of this syllogistic argument:  there are only two ways to resolve true conflict at the international level:  (1) by war, and (2) by law.  Therefore, choose the law, the only question becoming precisely what do we mean by “law,” or to get right down to the truly pertinent point, what kind of “law” will it take in order to replace the use of force with the rule of law at the international level?
  World federalists argue that only “world law” will suffice, defined as law generated by a global parliament and enforced by a global judiciary and executive.
  World federalists argue that currently existing mere “international law” and international legal institutions are weak and inadequate.  They (and their polar opposites, the neo-conservatives) are right about that.  Current international law
 often does tend to be too vague, fragmentary, and lacking in adequate enforcement mechanisms.
  The most devastating critique of international legal institutions comes from Professor Eric Posner:

Thus, international legal institutions seem to be exceptionally thin and unbalanced—as though, to use a domestic analogy, the U.S. Congress made laws only by unanimous rule, U.S. courts could hear cases but not enforce their judgments or even compel litigants to appear before them, and no executive existed and instead people relied on self-help to enforce their rights.  Such a system would seem to be a recipe for anarchy….

And while many international legal scholars have done a fine job of defending international law from some of the more intemperate attacks of today’s neo-conservatives,
 they often slide over the uncomfortable fact that the ultimate “sanctions” of current international law (aside from international opinion) are reprisals and war.
  In the long run (and even the short run) this simply will not do.  We must do better. 
 What is the answer?   Must we await the millennial moment when world federalism supposedly finally arrives?  Is the status quo satisfactory, with its UN-based system of “collective insecurity,” buttressed by the United States bleeding itself white to play World Cop?  Is it true that “[our] current institutions do not work, and no practicable alternative can likely work”
?  Can our Best and Brightest of the usual academic and other establishment elites do no better, after a three-year Princeton-sponsored series of conferences, than the idea for a so-called “Concert of Democracies”?
  Is there anything to overcome the sense of “malaise” now felt by most reform-minded internationalists?
   Is there an answer to Harvard Law Professor David Kennedy’s excellent question:  “Our common project is governance:  how can sovereign states be governed so that war may be avoided?”
  I submit that there is an answer:  it is the old and long-forgotten idea called “world peace through law,”
  updated to take cognizance of the world in which we now live and the world we are about to enter.


The updated version of WPTL proposed is a collection of several key concepts, none of them original, but collectively perhaps a new idea:  (1) certain specified arms reductions (primarily abolition of nuclear weapons, with concomitant reductions in conventional forces that would necessarily accompany an abolition convention); (2) a four-stage system of global alternative dispute resolution; and (3) various enforcement mechanisms, including an international peace force.  We will explore the historical origins of WPTL, how it has been defended by its proponents and attacked by various opponents, and how today, maybe for the first time in human history, we have it within our grasp to forge a path to a lasting peace utilizing and re-tooling the basic concepts behind World Peace Through Law.


One great advantage of our WPTL proposal is that it points to a path in-between the world federalists and the “global legalists,” a path in-between alternatives that are either way “too much” or way “too little.”  A key advantage of our WPTL proposal is that it is a practical non-utopian idea that can be accomplished in the relative near term and, contrary to the assumptions of many, all without either (1) creating a global legislature, or (2) general and complete disarmament.  Abolition of nuclear weapons, on the other hand, would be a must, and indeed the accomplishment of this critical task would probably serve as a major psychological impetus to acceptance of a WPTL system.  
CHAPTER 3—ORIGINAL PROPONENT:  JEREMY BENTHAM

The earliest proponent of the specific type of “world peace through law” proposal that I favor is Jeremy Bentham (1728-1832), the famous British legal philosopher and reformer.
  Of the dozens of reforms associated with this most modern of late Eighteenth-century thinkers,
 Bentham is probably most famous for espousing the utilitarian doctrine of “the greatest good for the greatest number.”  He is also famous in legal circles for the funniest put-down of the idea of “natural law,” calling it “nonsense—nonsense upon stilts.”  His work on the peace issue, however, is little known, at least in the United States.
[Litho of Jeremy Bentham; frontispiece to 1789 booklet]

 Finished in 1789, the year George Washington was sworn in as our first president,  Bentham’s “Plan for An Universal and Perpetual Peace” begins on a characteristic Jeremy Bentham self-assured note:  “A proposal of this sort is one of those things that can never come too early nor too late.”
  After some entertaining and enlightening discussion of “the madness” and “extreme folly” of war,
 the crux of Bentham’s proposal for a “general and complete pacification of all Europe” is as follows:  (1) troop reductions, especially in naval forces; (2) “establishment of a Common Court of Judicature for the decision of differences between the several nations, although such Court [is] not to be armed with any coercive powers”;
 and (3) creation of a European “Congress or Diet” of representatives of each nation which would operate mainly by issuing “opinions” appealing to the force of public opinion.
   After a certain time, the Diet could place the refractory State “under the ban of Europe.”
  Finally, in a passage neglected by most commentators:  “There might, perhaps, be no harm in regulating, as a last resource, the contingent to be furnished by the several States for enforcing the decrees of the Court.”
  Thus, although somewhat hesitant about making a call for an international police force to enforce decisions of the international court, the essence of Bentham’s proposal is clearly “world peace through enforceable law.”  

Although one early American commentator insisted upon finding Bentham’s proposal to be “strikingly similar” to federalist peace proposals by Abbe de Saint Pierre (1712) and Rousseau (1761),
 there is one absolutely critical difference:  Bentham’s “Diet” is not a world parliament that would make world law as part of a world government.
  Rather, his more modest proposed “Congress” is quite literally a mere “talk shop,” much like the later League of Nations and the United Nations.  This is of course a huge difference, since the prospects of adoption of Bentham’s “world peace through law” proposal are almost literally infinitely greater than world federalism being adopted any time soon.  It is clear, in short, that Bentham rejects both pacifism and world federalism, deliberately choosing his own more moderate and common-sense path.  


There is an ongoing debate about what impact Bentham’s plan had on the subsequent history of the British (and world) peace movement.
  That need not and does not concern us.  What is clear is that no popular “WPTL” movement developed.  One can merely speculate as to several possible reasons.  Perhaps, in view of the superficial similarity to the more dramatic proposals for world federalism, the fact that Bentham did not have his writings (an estimated 5,000,000 words stored in 80 wooden boxes, of which this portion was a mere 44 pages in its current pamphlet form) published in his lifetime much less publicized, and the growth of pacifist and other peace societies as part of the generalized revulsion against war following the lengthy (1793-1815) Napoleonic Wars, Bentham’s much more specific proposals were simply neglected.
  Also, the fact that Bentham was viewed as being just a tad eccentric may not have enhanced his long-term credibility.  In his will, he specified that Dr. Thomas Southwood Smith should dissect his body as part of a public anatomy lecture, that the preserved body be then clothed in one of his black suits and propped up in his favorite chair with a cane and placed in a glass-fronted case.
  Said case and its contents were soon acquired by University College London
 and it was put on public display in the South Cloisters wing of Main Hall, being wheeled in, it is said, for special board meetings with the ex oficio board member being listed in the minutes as “present but not voting.”
[Auto-icon of Bentham]

CHAPTER 4—THEODORE ROOSEVELT AND WILLIAM HOWARD TAFT

Theodore Roosevelt.
  Who would suspect that Theodore Roosevelt—Rough Rider, Big Stick Wielder, Big Game Killer, and former hyper-rambunctious Assistant Secretary of the Navy—would be a proponent of World Peace Through Law?  But he definitely is.  

[Photos of TR as Rough Rider & as Mediator (Oyster Bay)]


Theodore Roosevelt received the Nobel Peace Prize for his efforts in mediating an end to the Russo-Japanese War in 1905.  In his May 5, 1910 acceptance speech he spoke in his usual self-confident manner as a self-avowed “practical man,” one who felt he had “the right to have my words taken seriously when I point out where, in my judgment, great advance can be made in the cause of international peace.”  He identified three areas for improvement:  (1) “treaties of arbitration” covering “almost all questions liable to arise between…nations,”
 which “until we have gone much further than at present in securing some kind of international police action,” would “go a long way towards creating a world opinion which would finally find expression in the provision of methods to forbid or punish any [deliberate] violation”; (2) “further development of the Hague Tribunal [and] conferences”
 so that arbitration could be “render[ed]…effective” and a true “world court” created along the lines of the U.S. Supreme Court with similar effectiveness except “on a world scale”;
 and (3) “some kind of international police power” to “enforce the decrees of the court.”  
The supreme difficulty in connection with developing the peace work of The Hague arises from the lack of any executive power, of any police power to enforce the decrees of the court.  In any community of any size the authority of the courts rests upon actual or potential force, on the existence of a police, or on the knowledge that the able-bodied men of the country are both ready and willing to see that the decrees of judicial and legislative bodies are put into effect.  In new and wild communities where there is violence, an honest man must protect himself, and until other means of securing his safety are devised, it is both foolish and wicked to persuade him to surrender his arms while the men who are dangerous to the community retain theirs.  He should not renounce the right to protect himself by his own efforts until the community is so organized that it can effectively relieve the individual of the duty of putting down violence.  So it is with nations.  Each nation must keep well prepared to defend itself until the establishment of some form of international police power, competent and willing to prevent violence as between nations.  As things are now, such power to command peace throughout the world could best be assured by some combination between those great nations which sincerely desire peace and have no thought themselves of committing aggressions.  The combination might at first be only to secure peace within certain definite limits and on certain definite conditions; but the ruler or statesman who should bring about such a combination would have earned his place in history for all time and his title to the gratitude of all mankind.
  

This is of course a version of “world peace through law.”  It is not the product of mere arm-chair academic speculation,  It is the rather carefully considered opinion of a very “practical” man who knew first-hand what war could do and knew that something very decisive and efficacious needed to be done about it.
  Among his prior experiences, his tenure from 1895 to 1897 as a New York City Police Commissioner gave him first-hand knowledge of police at the local level, thereby informing his judgment as to how an international police force could work.  

In sum, while almost none of his biographers has chosen to give any emphasis to this absolutely historic Nobel Peace Prize speech,
 and while its significance may have been largely lost amongst his many statements of almost unbelievable bellicosity over the years,
 it is submitted that this 1910 speech, a proposal for world peace through law, is a long lost milestone in humanity’s  quest for a lasting peace.


William Howard Taft.  Another prominent proponent of “world peace through law” is William Howard Taft, our 27th President (1909-1913), our 10th U.S. Supreme Court Chief Justice (1921-1930), our 42nd Secretary of War under Teddy Roosevelt (1904-1908) and our 5th Solicitor General (1890-1892).  In short, very much the Establishment Man, and a Republican, in the days when it was still possible for Republicans to support anti-trust, the Interstate Commerce Commission, a federal income tax, and direct election of senators.  

[Wm. Howard Taft]


Most Americans would undoubtedly be surprised to learn that a Republican president was active in the peace movement.  But as pointed out in an article by Harvard Law Professor David Kennedy:

    Prior to the outbreak of war [WWI], the American peace movement was dominated by prominent establishment jurists and industrialists such as Elihu Root [Secretary of War under McKinley and TR; TR’s Secretary of State; first president Carnegie Endowment; Nobel Peace Prize, 1912], James Brown Scott [law dean and expert on international law; delegate to Second Hague Peace Conference; Secretary, Carnegie Endowment], William Howard Taft, Theodore Marburg [Taft protégé; Ambassador to Belgium], and Andrew Carnegie, who focused their attention on the Hague Conferences and the concomitant growth of public international law and arbitration….Unlike the pacifists and social reformers, their early plans emphasized world peace under law rather than political reform.


In an early (1914) speech Taft spelled out his belief in the efficacy of international arbitration:


The ideal that I would aim at is an arbitral court in which any nation could make complaint against any other nation, and if the complaint is found by the court to be within its jurisdiction, the nation complained of should be summoned, the issue framed by pleadings, and the matter disposed of by judgment.

This future Chief Justice (and, before that, professor of international law at Yale, and, first job out of law school, a former prosecutor, knows how the legal system works and sees no reason why it ought not to work in analogous fashion at the international level.  He continues as follows:

It would, perhaps, sometimes require an international police force to carry out the judgment, but the public opinion would [itself] accomplish much.

Later, in this same vein:

But the query is made:  “How will judgments of such a court be enforced; what will be the sanction for their execution?”  I am very little concerned about that.  After we have gotten the cases into court and decided and the judgments embodied in a solemn declaration of a court,…few nations will care to face the condemnation of international public opinion and disobey the judgment.  When a judgment of that court is defied, it will be time enough to devise methods to prevent the recurrence of such an international breach of faith.

And finally he concludes:

With such a system we could count on a gradual abolishment of armaments and a feeling of the same kind of security that the United States and Canada have today which makes armaments and navies on our northern border entirely unnecessary.

In other words, it is a fairly comprehensive and well-thought-out schema for world peace under law, although the commitment to an international peace force is a bit uncertain and perhaps not fully thought through.  In fact, in subsequent speeches he concedes that the “details are not worked out,”
 and he even backs off entirely from trying to enforce compliance on the ground that “we [speaking for the executive committee of the League to Enforce the Peace] ought not to attempt too much.”
  Rather, it is contemplated that collective international enforcement will be used “only to prevent the beginning of war before there has been a complete submission, hearing of evidence, argument, and decision or recommendation.”
  Taft has no problem with the idea of an international police force that would act in the same deterrent manner as local police,
 but for unstated reasons that can well be imagined, he is uneasy in the end with envisioning an international police force to enforce judgments.
  But apart from this rather illuminating (and justifiable) uneasiness about the precise use to which an international police force might be put, it is clearly a variant (as Professor Kennedy notes) on the basic “world peace under law” theme.  Reliance is placed upon conciliation and arbitration as a prelude to judge-made law,
 without ever needing to create a world legislative body.
  Taft believes that this global dispute resolution system is sufficient and that “verily…we are in sight of the Promised Land.”


Other Pre-WWI WPTL Advocates.  As surprising as it is that establishment Republicans—presidents and secretaries of war and state—espoused doctrines that would today be treated (at least by Republicans) as beneath contempt if not downright traitorous, there was an amazing array of peace groups holding similar views prior to World War I.
  A comprehensive look at these organizations is provided in a fascinating book put out by the American Association for International Conciliation called “Towards an Enduring Peace:  A Symposium of Peace Proposals and Programs 1914-1916.”
  The proposals come from a wide variety of groups and nations, even the Chamber of Commerce,
 most proposing mediation and arbitration, reductions in armaments or total disarmament, some proposing an international police force, and a few proposing some kind of international congress or council.  The short essays which make up the first 240 pages of the book are by some noteworthy personages of the time, such as Jane Addams, Walter Lippman, Arnold Toynbee, and two presidents of Harvard, one current (A. Lawrence Lowell) and one emeritus (Charles W. Eliot, who is described as “a leader of the peace movement”).
  A considerable number of these essays are classic “world peace through law” thinking, but they are nicely balanced by an equal number of thoughtful criticisms of same.  It is to the latter which we will turn at this point, since we already have given ample voice to the views of proponents.  

President Lowell of Harvard finds the plan for an international police force to be “visionary,” a sure sign that he may not like it.  And indeed:

The force would have to be at least large enough to cope with the army that any single nation could put into the field—under existing conditions let us say five millions of men fully equipped and supplied with artillery and ammunition for a campaign of several months….Practically that would entail yearly votes of the legislative bodies of each of the nations supplying a quota, and if any of them failed to make the necessary appropriation there would be great difficulty in preventing others from following its example.  The whole organization would, therefore, be in constant danger of going to pieces.

Further, President Lowell continues:

Is it conceivable that the United States would agree to keep anything like that number [500,000] drilled, equipped, and ready to take the field on the order of an international council composed mainly of foreign nations?

And finally:

[T]he quantity of troops to be held at the disposal of a foreign council would of necessity be large, while no nation would be willing to pledge for the purpose the whole of its military force.  Such a plan may be practical in some remote future when the whole world is a vast federation under a central government, but that would seem to be a matter for coming generations, not for the men of our day.


Walter Lippman, at the time a proponent of world federalism, criticizes Taft’s League for Peace idea on the grounds that a court will not be able to address the serious non-justiciable policy issues that cause most wars, such that “[s]ome kind of legislature” and with it an executive would have to be established to resolve such policy issues.


John A. Hobson, author of an intriguing 1915 book called “Towards International Government,” agrees that “[s]omewhere behind international law there must be placed a power of international compulsion by arms,” but is critical of the League proposal:


What form, then, should the required international force take, and who should exercise it?


The proposal to endow some executive international body with the power of levying and maintaining a new land and sea force, superior to that of any Power or combination it may be called upon to meet, scarcely merits consideration.  Apart from the hopelessness of getting the Powers to consent to set up a Super-State upon this basis, the mere suggestion of curing militarism by creating a large additional army and navy would be intolerable.  Nor is it any more reasonable to expect the Powers to abandon their separate national forces, simply contributing their quota towards an international force under the permanent control of an International Executive.  No such abandonment of sovereign power, no such complete confidence in the new internationalism, could for a long time to come be even contemplated.
 
But Hobson goes on to take back a great deal of what he seems to be saying above, stating that whether the requisite international cooperation might some day be obtained depends upon whether people and governments realize “the supreme importance of the issue at stake” and whether there is sufficient “diminution in the influence of militarism…in national life” owing to belief in the efficacy of new global security arrangements.  If, he says, confidence in the new arrangements grows, then “a sensible reduction of national armaments can be achieved…[and this] will be attended by a corresponding increase in the willingness to place the reduced forces at the international disposal.”
  


Finally, there is the very fine essay of Alfred E. Zimmern.
  He believes that in the great work of preventing another major war, “there are two parallel lines of advance.”  One road is Law and Government, with a permanent Hague Tribunal to resolve all causes of quarrel and with the power to enforce the decisions via an international police (noting the proposal by “Mr. Roosevelt,” among others).  The other road is the “long and tedious track…the old slow high road to civilization, not the short cut across the fields” via “the mechanistic cooperation of governments,” but rather “through the growth of an organic citizenship, through the education of the nations themselves to a sense of common duty and a common life.”
  

All of these early writers’ views are uncannily prophetic of developments in subsequent decades, all of which will be taken up in depth in later chapters, especially our chapter relating to possible objections to our proposals.
CHAPTER 5—HANS KELSEN

Hans Kelsen (1881-1973) was an Austrian jurist and legal philosopher who has been described as “possibly the most influential jurisprudent of the twentieth century.”
  Although much of his work (almost 400 works) dealt with (to me) obscure theories of general legal philosophy, in 1944 he authored a relatively small book called “Peace Through Law.”  It is not altogether surprising, therefore, that Hans Kelsen is a proponent of “world peace through law.”  
[Hans Kelsen]


Building upon an earlier work done at Harvard Law School, where he had been “taken up” by Dean Roscoe Pound,
 he dealt directly and in plain language (unlike some of his recondite jurisprudential work) with the need to prevent another world war.  He starts by noting all the work on the peace issue by his predecessors:  

It would be unjust to ignore the many efforts which so far have been made by statesmen and intellectuals aiming at the idea of world peace.  We must, however, admit that all these efforts have been in vain, that, in spite of them, social history in this respect, shows regress rather than progress.  This may be because the statesmen almost always have ventured too little and the intellectuals have frequently demanded too much.  The League of Nations was certainly too little; the dream of a World State is certainly too much.


Kelsen believes that even a “simple writer” has a duty equal to that of the active statesman in the struggle for world peace, in language that speaks directly to current peace activists of all kinds (but most especially to world federalists):  

He must, in order not to compromise the great ideal, accommodate his postulates to what is politically possible....A conscientious writer must direct his suggestions to what, after careful examination of political reality, may be considered as being possible tomorrow, although it, perhaps, seems not yet possible today.

Finally, he continues, since it is the Law of Nations which now regulates relations between States, “[h]e who wishes to approach the aims of world peace in a realistic way must take this problem quite soberly, as one of a slow and steady perfection of the international legal order.”


Kelsen starts by admitting that “the ideal solution” in theory to the problem of peace would be a World Federal State.
  The only problem with this idea is that in the real world it is “confronted with serious and, at least at present, insurmountable difficulties.”
  A principal difficulty would be trying to organize such a World Federal State, since if it were done along democratic lines:
a world parliament in which all the United Nations would be represented according to their aggregate numerical strength would be a legislative body in which India and China would have approximately three times as many deputies as the United States of American and Great Britain together.

Moreover, the differences amongst peoples are simply too great, the effort to point to the examples of the United States and Switzerland being “a dangerous illusion.”
  Finally, in what amounts to an unanswerable “clincher” argument, Kelsen states that even if a world federation is possible in some very long run, “[f]rom a strategic point of view, there is but one serious question:  What is the next step…?”

  For Kelsen the answer is clear.  Since “international peace can be secured without the establishment of a World State,” with the requisite “force monopoly” being “possible even if the centralization of the community does not reach the degree characteristic of a State,”
  the “next step” is to establish “an international court endowed with compulsory jurisdiction,”
 with enforcement of its orders and judgments by “an international police force…at the disposal of a central administrative agency whose function is to execute the decisions of the court.”
     He recognizes that there will be “stubborn resistance” to any such proposal from national governments
 and that the organization of his proposed “administrative body” is undoubtedly “the most difficult of all the problems of world organization,” something that would probably have to be accomplished gradually over time.
  

In short, the core of Kelsen’s proposal is a functionalist and gradualist approach that (unlike most pacifists) recognizes a role for international force and (unlike the world federalists) rejects the need for a global legislature.  He believes, rather, that international law will tend to develop and grow in much the same way as primitive pre-State law developed, via judicial institutions.
  Thus:

This settles another objection which is continually brought against the establishment of a compulsory international jurisdiction, namely, that the international legal order to be applied by the court is deficient and that international jurisdiction is not possible without an international legislative body competent to adapt international law to the changing circumstances.  From the fact that it is impossible to form such a legislative body it is concluded that a compulsory international jurisdiction is also impossible.

This argument is incorrect in every respect.  As pointed out, the development of national law indicates on the contrary that the obligation to submit to the decision of the courts long precedes legislation, the conscious creation of law by a central organ.  Within the individual State, courts have for centuries applied a legal order which could not be changed by any legislator, but which developed, exactly like present-day international law, out of custom and agreements; and in this legal system custom was for the most part formed by the practice of the courts themselves.  An international court which exercises the jurisdiction of deciding all the legal disputes of those parties subject to the law, even if it is empowered by the constitution to apply only the positive law, gradually and imperceptibly will adapt this law in its concrete decisions to actual needs.

As to the claim that most of the claims between nations that lead to conflict are economic or political in nature and therefore not “justiciable,” i.e., resolvable on the basis of “law,” Kelsen rejects the purported distinction outright, concluding that the fact that a dispute is economic or political “does not exclude treating the dispute as a legal dispute.”
 


Kelsen points out that his hope that all nations will consent to submit all their disputes without exception to the compulsory jurisdiction of an international court had the support of Prime Minister Winston Churchill in a speech he had made arguing for the old League of Nations:


This hope has been supported by the above-mentioned speech of Prime Minister Churchill.  He said that we must try to make the international organization to be established after this war “into a really effective League with all the strongest forces concerned woven into its texture, with a high court to adjust disputes and with forces, armed forces, national or international or both, held ready to enforce these decisions and prevent renewed aggression and preparation for future wars.”  Mr. Churchill, it is true, spoke in this context only of a European league.  But we may assume that the British Government will accept the same principle for the universal community of which the European league will be only a regional group.  The hope for such an international organization with an international court of compulsory jurisdiction at its center rests on more solid ground than the dream of a World State.


In sum, Hans Kelsen’s version of “world peace through law” is s good deal more comprehensive than that of either Theodore Roosevelt (which exempted issues of “national honor”) or President Taft (which was limited to “justiciable” questions).  His  more advanced and academically rigorous ideas have received, however, almost no attention from American political science and international relations and international law scholars.
  The reason for this, it is submitted, is that the ghost of Hans Morgenthau walks the halls of American academia to this day.
  And this dose of “political realism,” it may be added, was probably a necessary antidote to the overpromises of the pacifists and world federalists.  Unfortunately, the upshot is that, at least in America, Kelsen’s more moderate views and the basic WPTL idea got lost, once again, in the kerscuffle between the two extremes.
CHAPTER 6—EISENHOWER AND KENNEDY

Law Day USA, 1958.  Charles S. Rhyne (1912-2003) was a Special Counsel to President Eisenhower and proposed that he establish May 1st as Law Day USA.
  Eisenhower immediately liked the idea and assigned his top speechwriter, Executive Assistant Arthur Larson, to draft a speech for a May 1, 1958 Law Day Proclamation.  Larson, former Dean of the University of Pittsburgh Law School, researched the topic of world peace under law, reading a number of books suggested by Charles Rhyne.
  Although a major theme of the Law Day speech was a comparison of America’s freedoms under law with the Soviet Union’s militaristic May Day exercises, the heart of this first Law Day speech was this passage:  “In a very real sense, the world no longer has a choice between force and law.  If civilization is to survive, it must choose the rule of law.”
 
[Photos of Eisenhower with Charles Rhyne and Arthur Larson]
 Eisenhower subsequently questioned Larson more closely about what the general concept of “world peace through law” would mean “in concrete terms.”
  Larson was ready with a prepared answer, saying it would require four basic things:  1) modernizing rules of international law; 2) appropriate dispute-settling machinery; 3) improved methods of compliance; and 4) acceptance by the world community.
  Still later, Eisenhower expressed strong support for Larson’s idea of establishing a World Rule of Law Research Center at Duke University, and even expressed the view that it was a topic on which he would himself enjoy spending the rest of his life working if he had the time.
  Shortly thereafter, however, the furor over the so-called “Bricker Amendment” eliminated any further discussion of the world rule of law idea.  According to Larson, it “got lost in the shuffle.”


Nevertheless, Eisenhower maintained his interest in the “world peace through law” concept, an interest that he had expressed publicly before being elected president.  On March 23, 1950, while President of Columbia University, Ike spoke on “World Peace—A Balance Sheet.”  He started by noting the obvious fact that as a five-star general and Supreme Allied Commander:

[t]hese experiences [as a commander of military forces] have served to ripen and enlarge my devotion to peace.  I trust that they have also served to sharpen my powers of perception of judgment of the factors which seem always to balk man’s efforts to close forever the doors of the Temple of Janus.

General Eisenhower then issued what must have been a startling statement for some in his audience, “that the world must finally disarm or suffer catastrophic consequences.”
  As to how this might be accomplished, Eisenhower stated that a permanent peace is impossible “unless all [nations] are committed to disarmament, and there is some means of enforcing peace among them.”
  In this respect, he looked to some kind of international “police power universally recognized and strong enough to earn universal respect.”

How this [international peace] organization is to be constituted or how it is to be controlled, has yet to be worked out, but with principles honestly accepted, the procedural problems would be easy of solution.

While he realized that “[p]rogress is bound to come from slow, evolutionary processes,” it was important not to fall prey to pessimism and defeatism in the face of the problem of peace.
  In sum, President Eisenhower’s views are uncannily similar to those of two other former Republican presidents, Theodore Roosevelt and William Howard Taft, fitting perfectly into the “world peace through law” mold.


Eisenhower’s subsequent speeches make this very clear.  In a speech before a joint session of Parliament in New Delhi, India, December 10, 1959, he said:


The time has come for mankind to make the rule of law in international affairs as normal as it is now in domestic affairs.  Of course, the structure of law must be patiently built, stone by stone….


Plainly one foundation stone of this structure is the International Court of Justice….It is better to lose a point now and then in an international tribunal, and gain a world in which everyone lives at peace under a rule of law.


….


[A]n inquiry and a search into the laws of the nations for the grand principles of justice and righteousness and good, common to all peoples…will mean for the world a rule of law—and [an] end to the suicidal strife of war.

Again, in a draft for a speech which was to have been delivered on May 12, 1960 in Leningrad (never delivered due to the U-2 incident):  “We hope for and work for a single world community which recognizes and respects a code of international law governing the relations between diverse peoples.”
  All this sounds more like a modern-day peace activist than a former Supreme Allied Commander and a Republican.
Charles S. Rhyne and the ABA Special Committee on World Peace Through Law.

Charles Rhyne (1912-2003) at age 45 was the youngest president of the American Bar Association, and he decided to make “peace through law” his main concern in his year in office (1957-1958).  Thus, he created the ABA Special Committee on World Peace Through Law, which held a series of international conferences on the topic throughout the 1960’s and 1970’s.  In 1963, for instance, they held a seven-day conference in Athens, attended by 1800 people from 115 countries, including many chief justices such as Earl Warren, the king and queen of Greece, Henry Luce, and John J. McCloy.  Their purpose:  “to substitute the rule of law for the rule of force in international relations,” with official declarations passed urging greater use of arbitration, acceptance of compulsory jurisdiction of the International Court of Justice, and the drafting of a comprehensive disarmament treaty with “appropriate peace-keeping machinery.”

[Charles S. Rhyne]

  Although the Special ABA Committee led to creation of a World Peace Through Law Center, which is now the World Jurist Association, this group now focuses on issues other than “world peace through law.”
  In sum, although Mr. Rhyne was commemorated  when he passed away as an attorney who had integrated the District of Columbia bar and successfully argued the landmark U.S. Supreme Court reapportionment case (Baker v. Carr), it appears that today hardly anyone knows who he is or the great work he did striving to create “world peace through law.”


Other noteworthy WPTL proponents.  Eisenhower is not the only prominent government official supportive of “world peace through law” during this era.  Many other presidents, prime ministers, foreign ministers, secretaries of state, and the like have made similar “world peace through law” pronouncements in the years since the Nuclear Age began in 1945.


Thus, for instance, President Harry S. Truman on June 28, 1945, declared:


When Kansas and Colorado have a quarrel over the water in the Arkansas River they don’t call out the National Guard in each state and go to war over it.  They bring a suit in the Supreme Court of the United States and abide by the decision.  There isn’t a reason in the world why we cannot do that internationally.

Similarly, President Richard M. Nixon, in a speech on April 13, 1959, states the following:


More and more the leaders of the West have come to the conclusion that the rule of law must somehow be established to provide a way of settling disputes among nations as it does among individuals….The time has now come to take the initiative in the direction of establishment of the rule of law to replace the rule of force.


 President John F. Kennedy’s historic inaugural address of January 20, 1961 (“Let the word go forth…”) is perhaps worth quoting at length:


Finally, to those nations who would make themselves our adversary, we offer not a pledge but a request:  that both sides begin anew the quest for peace, before the dark powers of destruction unleashed by science engulf all humanity in planned or accidental self-destruction.

…

[N]either can two great and powerful groups of nations take comfort from our present course—both sides overburdened by the cost of modern weapons, both rightly alarmed by the steady spread of the deadly atom, yet both racing to alter that uncertain balance of terror that stays the hand of mankind’s final war.


So let us begin anew—remembering on both sides that civility is not a sign of weakness….Let us never negotiate out of fear.  But let us never fear to negotiate.


…


Let both sides, for the first time, formulate serious and precise proposals for the inspection and control of arms—and bring the absolute power to destroy other nations under the absolute control of all nations.


…


And if a beachhead of cooperation may push back the jungle of suspicion, let both sides join in creating a new endeavor, not a new balance of power, but a new world of law, where the strong are just and the weak secure and the peace preserved.  

All this will not be finished…in the life of this Administration, nor even perhaps in our lifetime….But let us begin.


President Lyndon Baines Johnson, September 16, 1968, on what was designated as “World Law Day,” declares:

Men are beginning to understand that the rule of law and justice is imperative if nations are not to perish under a reign of force and violence.


More than ever it is essential that the minds of men in every nation be focused upon the necessity for world peace through law if mankind is to realize the hopes and aspirations enshrined in the United Nations Charter and the Universal Declaration of Human Rights.


To that end, the World Peace Through Law Center is meeting in Geneva this month.  We hope and trust that the efforts of this eminent group of lawyers and judges will enhance the rule of law and legal institutions—so that the means for peaceful settlement of disputes between men and nations may be achieved and accepted by all.


And finally, in words that are admittedly subject to various interpretions, President George Herbert Walker Bush, stated this on January 16, 1991:


We have before us the opportunity to forge for ourselves a new world order where the rule of law, not the law of the jungle, governs the conduct of nations.

The 1961 Mc-Cloy-Zorin Agreement.


Conceived under the Eisenhower and Kennedy administrations, the September 1961 McCloy-Zorin “Joint Statement of Agreed Principles for Disarmament Negotiations”
 was a dramatic and far-reaching proposal for “general and complete disarmament in a peaceful world.”  The opening paragraphs of the Agreement state that such disarmament is to be accomplished “by the establishment of reliable procedures for the peaceful settlement of disputes and effective arrangements for the maintenance of peace,” including “a United Nations peace force” that would have a monopoly of all internationally-useable military force.  This, once again, is one more variant of world peace through law.
[Photos of John J. McCloy and Valerian Zorin]


Despite the obvious importance of this document, which admittedly was not ultimately adopted, this vital agreement reached under American and Soviet spokesmen for Kennedy and Khrushchev is almost never mentioned by the current generation of international relations or international law scholars.
  It is as if they feel that the draftsmen and statesmen involved must have been bluffing or kidding, such that it is beneath their attention.  In 1986 I taught a Law and Contemporary Problems seminar on what I called “Law and World Peace.”  One of the students, Dick Samson, did a paper for the seminar titled:  “The McCloy-Zorin Agreement:  The Reflections of Mr. John J. McCloy.”  On April 23, 1986, Mr. Sansom interviewed Mr. McCloy, then 91 years old, seeking to find out what had happened to the McCloy-Zorin Agreement.


Mr. McCloy indicated that even prior to Soviet Premier Nikita Khrushchev’s call for general and complete disarmament at the UN in 1959, the United States had had contentious internal debates as to how far the United States should go in response, especially as to allowing inspection and verification by an international group.
  In an attempt to resolve the issue, President Eisenhower had appointed a group of individuals, including Mr. McCloy,
 to delineate all the parameters of any disarmament agreement.  After attempting to do so, the group decided that they needed to have an open dialogue with the Soviets to ascertain how far they had gone in their thinking and “to determine whether or not these overtures were in fact sincere, or if they were simply more Soviet propaganda.”
  

McCloy was chosen to initiate this dialogue.  Appointed by President Kennedy to head up the new Arms Control and Disarmament agency, McCloy (1895-1989) was the ultimate Washington insider, a liberal Republican with superb establishment credentials as a successful Harvard-trained New York City lawyer, Assistant Secretary of War (1941-1945)
, President of the World Bank (1947-1949), Military Governor and High Commissioner for Germany (1949-1952), Chairman of Chase Manhattan Bank (1953-1960), Chairman of the Ford Foundation (1958-1965)
, Chairman of the influential Council on Foreign Relations (1954-1970), and presidential advisor of every president from FDR to Ronald Reagan.
  His selection was “a clear signal” to the Soviets that the United States was taking this negotiation seriously.


Mr. McCloy personally contacted Mr. Valerian Zorin, who was Deputy Minister of Foreign Affairs at the time, to arrange a private meeting to discuss disarmament.  Although Mr. McCloy was unable to remember the exact date of this first meeting, he had a vivid memory of the proceedings.  The following is his distinct recollection of the initial discussion:

Q:  (by McCloy)—Has your country given serious thought as to how far you are willing to go in order to reach a disarmament agreement with the United States?

A:  (by Zorin)—Yes, we’ve gone far…

Q:  (McCloy)—We have also been working hard at arriving at some type of decision regarding how far we would be willing to go.  However, we presently are stopped in this process, and are hoping that by discussing our thoughts with you, we can (receive feedback) and get a feel for a common ground.  Just how far have you gone?  Do you have something in writing?

A:  (Zorin)—Our government has given much thought to this (issue).  We have been involved in discussions and have done some writing.  We have given a great deal of thought to our position.

Q:  (McCloy)—It seems as though you have given this as much, if not more thought, than we have…

A:  (Zorin)—We have had many discussions and written on the issue.  Our greatest concern is that we not make a judgment that is contrary to our vital interest…

Future meetings followed in Washington, D.C. (June 19-30), Moscow (July 17-29), and New York City (September 6-19).  McCloy remembered the meetings as “long and arduous,” with much argument and setting forth of “must conditions”
 by both sides.  In particular, the Soviet Union insisted on their long-standing formula of “general and complete disarmament.”  McCloy noted to Mr. Samson that his administration team had had disagreements amongst themselves on this very issue.  And the United States insisted that adequate inspection and verification were essential.
  Eventually agreement was reached.
  In McCloy’s opinion:
These negotiations represented a good faith effort on the part of both nations to abandon propaganda by attempting to call each other’s bluffs and truly search for a viable agreement.


Although the McCloy-Zorin Joint Statement is indeed “a remarkable step forward in international relations,”
 it ultimately failed.  As to why, former Nuremberg Prosecutor Benjamin Ferencz opines:

[T]he solemn declarations failed to be implemented because neither power was able to move decisively away from its traditional concepts of unfettered national security based on military power.  Fear and suspicion remained in control.  The Soviets were ready to have their destruction of existing arms verified by international inspectors but they were not ready to allow anyone to check their existing stockpiles [which McCloy insisted upon].

McCloy himself stated that:
“His [Khrushchev’s] response was so emphatic that I knew it [the Agreement] would never work.”  Khrushchev was primarily opposed to the plan because of his personal lack of control over an international organization which was called for in the agreement to oversee the disarmament process….Mr. McCloy quoted Khrushchev as essentially stating at one point, “I would have to have my head examined if I were ready to submit such a vital interest of the Soviets to international arbitration over which we would have no control.”  Mr. McCloy recalled the issue of having no control had caused some concern among members of this country’s group as well….Because Khrushchev’s rejection was so emphatic, the United States decided not to attempt further negotiations at that time.

That was in 1961.  But in 1986, John J. McCloy, a man noted for his dogged perseverance,
 told Dick Samson:

I sense a present urgency on the part of the Soviets under Gorbachev, to reach an accord with the United States on arms control.  It would be wise on our part to once again make the attempt and try to ascertain if such an agreement [like McCloy-Zorin] is possible with them.

It is now over 50 years since the historic McCloy-Zorin Accords, and nobody has yet made that attempt.
  Indeed, any serious discussion of the principles behind the Accords has almost completely disappeared in recent decades.

CHAPTER 7—OUR TRAJECTORY 

I submit that despite, and perhaps even because of, the shameful years of the prior administration, years that are a testament to the perils of global illegalism,
 we have somehow not yet inflicted irreparable harm upon America’s reputation, and our trajectory is still toward a new world of peace and justice under the global rule of law.


What evidence is there for such starry-eyed optimism?  There is ample evidence. If one takes a long view of our history as a species and as a gradually maturing global society, it becomes apparent that we are already building, brick-by-brick, law-by-law, and norm-by-norm, a growing body of what might be called “world-law-in-the-making”
 right before our unsuspecting eyes.

One can start by merely charting a list of some of the highlights of international law
 and institutions, built up primarily over only the past few centuries,
 to remind ourselves of the progress that has been made, despite the many shortcomings that yet remain.
MILESTONES IN INTERNATIONAL LAW
	Hugo Grotius’ On the Law of War and Peace (attempts to describe what he insists on calling “a common law of nations,” albeit one that he freely admits is often as not observed in the breach)
	1625

	Peace of Westphalia (modern system of sovereign European states; early attempt at international arbitration)
	1648

	Final Act of Congress of Vienna (principles for cooperative use of rivers; etc.)
	1815

	Paris Declaration on Maritime Law (regulating maritime warfare)
	1856

	International Red Cross
	1864

	International Telecommunications Union
	1865

	Alabama Claims arbitration
	1872

	Institut de Droit International founded (Ghent)
	1873

	Int’l Bureau of Weights & Measures & Int’l Meteorological Org.
	1878

	Int’l Copyright Union
	1886

	First Hague Convention (against poison gas, dumdum bullets; treatment of war prisoners)
	1899

	Permanent Court of Arbitration

	1900

	Second Hague Convention (outlaws war to collect debt; accepts “principle” of compulsory arbitration, but without operative machinery)
	1907

	International Labor Organization
	1919

	International Civil Aviation Organization
	1919

	League of Nations [but not the U.S.]
	1920

	World Court [later, Int’l Court of Justice (1945)]
	1921

	Kellogg-Briand Pact (normative principle outlawing war, but no enforcement mechanism)
	1928

	Geneva Conventions on Prisoners of War
	1929

	Bank for International Settlements
	1930

	UNESCO
	1942

	World Bank
	1944

	IMF
	1944

	United Nations
	1945

	FAO (food & agriculture)
	1945

	Nuremberg War Crimes Trials begin
	1945

	UNICEF
	1946

	GATT (General Agreement on Tariffs & Trade)
	1947

	Universal Declaration of Human Rights
	1948

	World Health Organization
	1948

	Genocide Convention
	1948

	Geneva Convention on War Crimes
	1949

	European Coal & Steel Community
	1951

	European Convention for Protection of Human Rights
	1953

	European Economic Community (Treaty of Rome)
	1957

	IAEA (International Atomic Energy Agency)

	1957

	OECD (Organization for Economic Cooperation & Development)
	1961

	McCloy-Zorin Agreement (draft plan for nuclear disarmament)
	1961

	Limited Test Ban Treaty
	1963

	World Food Program
	1963

	UNCTAD (integrating developing countries into world economy)
	1964

	UNDP (development)
	1965

	Outer Space Treaty
	1967

	Treaty of Tlatelolco (first of several nuclear free zone treaties)
	1967

	Nuclear Nonproliferation Treaty
	1968

	Vienna Convention on the Law of Treaties
	1969

	Seabed Arms Control Treaty
	1971

	Biological Weapons Convention
	1972

	ABM Treaty [U.S. withdrew in 2001]
	1972

	SALT I Interim Agreement
	1972

	UNEP (environment)
	1972

	Threshold Test Ban Treaty
	1974

	Int’l Covenant on Economic, Social & Cultural Rights [but not U.S.]
	1977

	Convention on Elimination of Discrimination Against Women [id.]
	1979

	Law of the Sea Convention [id; entered into force, 1994]
	1982

	Montreal Protocol (re ozone layer)
	1987

	Intermediate-Range Nuclear Forces Treaty
	1987

	Convention on the Rights of the Child [only U.S. & Somalia not]
	1989

	UN Framework Convention on Climate Change
	1992

	Chemical Weapons Convention
	1993

	Int’l Criminal Tribunal for the Former Yugoslavia
	1993

	WTO (more court-like sanctions than GATT)
	1994

	Comprehensive Test Ban Treaty [not approved by U.S. Senate]
	1996

	Ottawa Landmines Treaty [but not U.S.; entered into force, 1999]
	1997

	Kyoto Protocol [but not U.S.; entered into force, 2005]
	1997

	Int’l Criminal Court [but not U.S.; entered into force, 2002]
	1998

	UN Security Council "Responsibility to Protect" Resolution
	2006

	Convention on Cluster Munitions [but not U.S.; entered into force, 2010]
	2008


What the above partial list makes clear is that, starting from the smallest measures, on up through the sweeping changes of the post-WWII years, a growing body of global law of considerable depth and breadth has gradually been accumulated.  As stated recently in a text by some very “centrist” international law/international relations scholars, “[i]n many issue-areas, the world is witnessing a move to law.”
  To quote another very centrist international law professor:
With the “globalization” of the world economy, and the externalization of matters that once were considered to be purely national, international law now applies to many subjects and fields of law—such as criminal law, environmental law, family law, the jurisdiction and judicial procedures of US courts, human rights, and economic, political and social activities of states in the United States—that previously were regulated mostly or even solely by domestic law.

Increasingly also, international law is gradually procuring what the German legal philosopher Georg Jellinek called “praktische Geltung,” practical validity.
  This is happening at the very same time as recent sustained and strenuous attacks upon international law by neo-conservative critics.
  
I do not intend to, nor do I need to, weigh in on the much-debated question of whether international law is really “law.”
  For present purposes, it is sufficient to make only a few simple points.  First, while the neo-conservatives make some good points about the current inadequacy of international law, do they then go on to suggest how to correct and improve it?  No, not once, because it is apparent that they have a hidden normative agenda, to weaken it.
  Whether or not they will be successful remains to be seen.  But for my part, I believe that their revisionist efforts risk a “descent into social chaos,”
 a place we have been and do not want to soon return.
  In short, by weakening international law, they are in the end obstructing one of humanity’s “best means of creating a better world for all.”
 

Second, Eric Posner, perhaps the leading neo-conservative “revisionist,” seems to argue that unless and until we have world government, the inadequacy of international law is inevitable.
  This is not true.  It is obviously the central thesis of this book that there is an in-between position—short of world government yet more than “global legalism”—that can carry us past the nuclear age to a new and more stable form of global security.  It is called “world peace through law,” a topic he never addresses.

Although I will be accused by some of writing a “Whig style of history”
 in positing a trajectory toward WPTL, all I am doing is pointing out certain facts, and making reasonable inferences therefrom.  

While it is true, in short, that current international law and institutions are weak and ineffective, especially in the critical area of global security,
 they are growing stronger every day.  To take one example in the area of international trade:  Initially the GATT (General Agreement on Tariffs and Trade, 1947) operated upon only a consensus decision-making basis.  Now, however, as of 1994 the new WTO (World Trade Organization) has precisely the reverse rule:  sanctions are now automatic upon a finding by the WTO Tribunal in the absence of a consensus blocking them.
  Similarly, the Law of the Sea Treaty (1982) replaces a welter of conflicting power-based claims with a comprehensive rule-based framework to regulate all ocean space (70% of the globe), its uses and resources, from navigation rights to definition of territorial waters and related boundaries to fishing limits and other ocean resources regulation, all enforced via compulsory dispute settlement procedures.
  Although the Law of the Sea Convention (UNCLOS) was the result of a number of UN-sponsored conferences over many years, the UN now has no direct role in its operation, so that UNCLOS is free of the P-5 veto in the Security Council.
  

These two examples of “stronger” international law are emblematic of the kinds of evolutionary changes that have taken place and will only continue to occur over time.  And gradually the edifice of international law will become more and more impressive and gain greater acceptance.  Much of this change will occur, not in the context of nations engaged in negotiating multilateral treaties but rather, increasingly, in day-to-day litigation in courtrooms all over the world where attorneys serving clients and judges hearing cases are inevitably forced to deal with issues of international law.  Mr. Justice Stephen G. Breyer described this ongoing process in a speech on “International Governance and American Law” at the Brookings Institution on June 24, 2008:


[S]ometimes I think of these lawyers across the world and the judges to a degree, as [being] like…bees.  They’re all out there building something.  And you can’t stop them, because their clients want and need the information, and there’s no way to get it, without learning something about the law of other countries,
 and then inevitably trying to put things together in a rational sensible way.

That’s the nature of the human mind.  To impose a structure on this mess whether it is law or whether it is something else.  But that’s what we do.  And we’re doing it, and who brings it all together?  Not me.  I can just report that I’m part and you’re part of an enterprise that’s putting that kind of thing together, and that’s changing the nature of law.

Whether people argue about it in Congress, or don’t.  It is a fact that is continuing.  And it’s done on a level of people who are professional people.  Not politicians….But it’s happening, it’s going on and there’s no way to stop it….


This ongoing process, which is gradually turning weak “international law” into enforceable and effective “world law,” is very like the growth of the early common law.  In twelfth and thirteenth-century Britain, with the centralization of justice following the Norman Conquest, the common law crimes and torts grew up one-by-one, gradually converting a hodgepodge of primitive local and feudal folkways reliant upon self-help remedies (the blood feud and its composition) into a systematic legal structure of Pleas of the Crown and civil causes of action enforceable in the central royal courts.
  Similarly, various legal institutions, such as trial by jury and an independent parliament, only gradually came into existence, after continual struggles and even occasional battles, transforming what were arms of royal power and control into what we now view as democratic individual-freedom-enhancing legal institutions.
  A similar evolutionary process is at work in the field of international law.

It is true, of course, that many of the more recent advances have not yet been signed by the United States.
  This, despite the fact that many in the United States, such as Ambassador Eliot Richardson, chief U.S. negotiator at the Law of the Sea Conference during its critical phase, and Bill Pace, Convenor of the NGO Coalition for an International Criminal Court, played key roles in their creation.  But this will change.  America will eventually come around and play a part in this historic process.  


In sum, despite the resistance of those fighting a fierce rearguard action, the move to international/world law is quite clear.
CHAPTER 8—ABOLITION OF NUCLEAR WEAPONS

What follows is an adaptation of a book review essay on over a dozen recent books, all advocating abolition of nuclear weapons.
  

On November 20, 1985, at the Geneva Summit, President Ronald Reagan and Soviet General Secretary Mikhail Gorbachev issued an historic joint statement that “a nuclear war cannot be won, and must never be fought.”


A year later, at the October 1986 Reykjavik Summit, Reagan and Gorbachev followed up on their Geneva statement with dramatic proposals for total abolition of nuclear weapons, which in the end foundered upon Reagan’s commitment to so-called missile defense.  Although Reagan was immediately criticized by “nuclear realists” such as Senator Sam Nunn and former Secretary of State Henry Kissinger for proposing abolition (Kissinger and Richard Nixon met privately with Reagan and tried to talk him out of his posture, without success), twenty years later Nunn and Kissinger joined former Secretary of Defense William Perry and former Secretary of State George Shultz in adopting Reagan’s ideas.  The Four Horsemen of the Non-Apocalypse, in their justly famous Wall Street Journal editorial of January 4, 2007, called for “a world free of nuclear weapons.”
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Having looked for decades at the various dead-ends to which nuclear weapons led, and the “increasingly hazardous” and “more precarious” nuclear future in which (a) even unpredictable third world tin-pot dictators were now fully capable of acquiring nuclear weapons, and (b) nuclear materials could more easily fall into the hands of non-deterrable terrorists, the Gang of Four endorsed Reagan and Gorbachev’s vision of a nuclear free world.
  Similarly, hundreds of retired military leaders and statesmen from all over the world have come out for abolition.  To name just a few:  Admiral Noel Gaylor, Admiral Eugene Carroll, General Lee Butler, General Andrew Goodpaster, General Charles Horner, George Kennan, Melvin Laird, Robert McNamara, Colin Powell, and George H.W. Bush.
  In short, the idea of abolishing nuclear weapons has moved from being the view of a prophetic view
 to being the new consensus position,
 held by approximately 80% of the American public.
 
[Jonathan Schell]


And yet, despite this shift of both elite and public opinion, twenty years after the supposed end of the Cold War, we still have thousands of nuclear missiles ready to go off in minutes, with a collective force many thousands of times the power of the Hiroshima bomb.
  With “a decision window for each country’s president of four to eight minutes” (after deducting time for missile attack detection and confirmation, and the time for the response launch sequence and fly-away),
 the increasingly decrepit Russian C-3 (command, control, communications) systems, and a long history (still largely unknown to the American public) of “near misses” with nuclear war,
 it is no wonder that those in the know have become disenchanted with our current strategic posture.  As one very knowledgeable nuclear weapons industry insider puts it:  “It has always been acknowledged that an international security system based on the willingness of nations to commit mutual suicide in order to protect themselves is a suboptimum solution to the security dilemma.”
  Suboptimal indeed.  George Shultz summed up the situation as concisely as anyone, when confronted by the neo-conservatives about what almost happened at Reykjavik, he replied:  “What’s so great about a world that can be blown up in 30 minutes?”
  

In sum, we find ourselves in a deeply paradoxical situation where both candidates for president in 2008 ran on platforms of abolishing nuclear weapons, where we are already theoretically obligated to eliminate them pursuant to the 1968 Non-Proliferation Treaty (Article VI), and yet, for whatever reasons—bureaucratic inertia or the machinations of the military-industrial-congressional-academic-media complex—we have thousands of nuclear weapons still ready and waiting to more or less end the world in the course of one rather long afternoon.
  

In spite of all of the above, there is a growing sense, a building momentum, a feeling that now is finally the time for abolition.  Two basic arguments are being made for abolition:  (1)  that nuclear weapons, on balance, do not add to our security, but detract from it (the strategic argument); and (2) that they are barbaric relics that have no proper place in military armories (the moral argument).  Most emphasis has been placed upon the first of these arguments.  What is involved is a rather complicated assessment of relative risks.  Those who have looked longest and hardest at the paths where continued reliance upon nuclear weapons leads have, with surprising unanimity,
 concluded that this is simply “too frightful and dangerous a way to live indefinitely.”
  As Robert McNamara  (who was Manager of Our Missiles for longer than anybody) puts it:  “The indefinite combination of human fallibility and nuclear weapons carries a very high risk of nuclear catastrophe.”
  
[Robert McNamara]


Many if not most of the recent books, however, while occasionally talking about the need to “de-legitimize” nuclear weapons, do not focus on the moral question.  It is almost as if they are so eager to avoid being characterized as somehow too “idealistic” and insufficiently “clear-eyed” and “hard-headed” as those strategic brainiacs of old who coolly calculated and contemplated world-wide gigadeaths (deaths in the billions) that they repeatedly miss opportunities to state the fairly obvious.  That these are not “military” weapons; they are, as Ronald Reagan and Mikhail Gorbachev stated, “irrational and inhumane.”  They are “a vast structure of cruelty”
 designed and carefully maintained at the ready to--within less than twenty minutes of launch--boil, fry, incinerate, evaporate, maim, and irradiate huge numbers of innocent human beings.  Professor Philip Allott nicely captures the true enormity of their evil:  
In the 20th century, the crazy idea that the human race might not survive was treated as a suitable topic for rational discussion and rational decision-making.  People who are otherwise sane and sensible could talk about Mutual Assured Destruction and the End of Civilisation.  People who are otherwise sane and sensible could make and manage total war, wars with no necessary geographical limit, no effective limit to the methods of death and destruction, no limit to the suffering to be endured by powerless and blameless human beings.  In the 20th century, people who are otherwise decent and caring could regard it as regrettable, but natural, that countless millions of human beings should live in conditions of life which are a permanent insult to their humanity.”

Indeed, it is not too much to say that nuclear weapons have had, and are having, a corrosive effect on our moral fiber and sensibilities.  Not only do they create an underlying perpetual sense of fear, leading to nihilistic feelings of futility,
 they also pervasively color all our thinking, whether we realize it or not.

How can we explain these weapons to our children and our grandchildren?  What do nuclear weapons say to them about the nature of the world?  That it is inhospitable to humans, a world where they are subject to being blown to bits in an instant, by the hand of man.  What kind of world is that?  Why would we wish to bequeath such a world to our grandchildren?  Ought we not instead seek to show that these weapons do not control us, we control them, we control our own destinies, and we can and will eliminate them, and make this world hospitable to humans? 
The Objections to Abolition.  Of the many possible objections to abolition, the following seem to be the leading ones.


You cannot dis-invent nuclear weapons.  This is of course true, but it is no objection to abolition.  You cannot “dis-invent” chemical and biological weapons, but we did abolish them in the Biological Weapons Convention (1972) and the Chemical Weapons Convention (1993).  Secondly, as Jonathan Schell first pointed out, the very fact that the nuclear genie is permanently out of the bottle is what will permit a sort of virtual nuclear deterrence to continue to work in a nuclear-free world, but without the actual weapons sitting there poised to go off in minutes.  There remains a disquieting problem with this concept, however, which is that it is arguably inconsistent with the abolitionist/de-legitimization mission.  Thus, while there may be some inevitable role for virtual deterrence, there appears to be a growing consensus that we need to set our face determinedly against any ideas of reconstituting nuclear weapons.  If we ever do need to confront a recalcitrant nuclear law breaker, conventional forces will easily suffice (as a last resort).
 


Abolishing nuclear weapons would make the world “safe” for conventional war.  This is probably the most serious objection to abolition.
  But despite a certain surface plausibility, when one looks at it carefully, it gradually loses its force.  For one thing, it is fair to ask, as Barry Blechman does:  “Has there been peace in Europe (Yugoslavia aside) for the past 60-plus years because Britain, France, and Russia have nuclear weapons, or because the national rivalries that led to the wars of the twentieth century have been replaced by a common understanding in that part of the world that the price of modern war, even with conventional weapons, is horrendous and that international cooperation and integration is by far the better course?”
  Moreover, as pointed out by several scholars:  (1) even in a world of zero nuclear weapons, Schell’s “knowledge is deterrence” concept would be operative to some extent; (2) the United States has a huge edge over every other country in conventional weapons, and this would deter just as well as nuclear weapons;
 (3) at bottom, a nuclear-weapon-free world would be much safer than one with such weapons; and (4) nuclear weapons are in the end sociopathic and immoral weapons which, like mustard gas or smallpox or the plague bacillus, have no place in a civilized world and can therefore no longer be tolerated.

“Breakout” possibility.  Probably the most common objection to abolition is the possibility of “breakout.”
  But this objection is actually rather easily rebutted upon even cursory examination.  It turns out that if you run various simulations on what a breakout state might accomplish with a few or even a great many nuclear warheads, “it would not be able to do much of anything with them at all.”
  Far from suddenly being able to “rule the world,” as postulated by abolition objectors, they would be confronted with not only the United States’ awesome conventional forces but the combined military might of the whole world.
  Moreover, worldwide moral outrage would condemn them as an international pariah, something that “nuclear realists” tend to discount, but something that in the real world tends to make quite a difference.


Verification and enforcement concerns.  It has been objected that a treaty abolishing nuclear weapons could not be satisfactorily verified.  With each passing year, in which we gain new means of verification beyond national technical means—including radioisotope monitoring, portal and perimeter continuous monitoring, environmental sampling, wide area surveillance, real time surveillance, on-site sensors, hydroacoustic  and seismic and infrasound monitoring—this will not be a valid objection to an abolition regime.  It is true that nothing less than a very intrusive and solid verification regimen will be necessary.  It will take hard work, and it will be costly, but there is a broad consensus that it can be done.
  

Finally, as to the key issue of enforcement.  In addition to adequate verification, it will also be necessary to set up a robust and well-defined system for enforcing an abolition regime, if the nuclear weapons states are to have confidence that they can safely give up their weapons.  Some of the issues here are only beginning to be explored.  Most of the commentators admit that it is difficult to predict at this point what it will take or what might be negotiated, but it will need to be more thoroughgoing than what we now have.
  Moreover, the consensus view is that, unlike most treaties, withdrawal from an abolition treaty must be absolutely prohibited.
  Finally, accompanying an abolition convention, the use or possession of nuclear weapons and materials must of course be made an international crime punishable as a crime against humanity.


Although all of the above may sound like (and will be) a lot of work, it has been pointed out that there will be various “spin-off benefits” from such efforts:  “Thus, the mechanisms and possible new bodies created by our efforts could, if successful, find additional roles in resolution of disputes, regional security problems, and other international challenges that have eluded solution.”
  Indeed, contrary to what some analysts have suggested, it may not be necessary to actually resolve all the outstanding conflicts in the world in order to secure a nuclear weapons abolition convention, rather, it may only be necessary to secure some kind of effective international dispute-resolution system.


As to how to get all nations to agree to go all the way down to zero.  It is submitted that once we have reached minimal deterrence levels, the last stage of getting to zero may be easier than sometimes imagined.  Once the Big Three—the USA, Russia, and China—agree, the rest will follow, even the hard cases of France, Israel, and Pakistan.  After all, we know that Pakistan got its nuclear weapons in response to India’s; India got theirs because of China’s (their nuclear program began the same year as China’s first nuclear test); and China got theirs because of Russia’s and the USA’s.  So the only way that countries like Pakistan will give up their nuclear weapons is if all other countries give up theirs, pursuant to the promises made in the Nuclear Non-proliferation Treaty.


In sum, with some luck and much effort, we are about to enter a whole new era of human endeavor and development, in which we finally develop a new moral clarity which views nuclear weapons as irredeemably evil, in which alternative dispute resolution systems are used to resolve international conflict, and immense human resources now devoted to destruction can be turned to the many needs of humanity.  
CHAPTER  9—INTERNATIONAL DISPUTE RESOLUTION MECHANISMS

What will it take to secure the global rule of law?  There are two critical components to “world peace through law”:  (1) some kind of comprehensive and effective international alternative dispute resolution machinery; and (2) effective enforcement mechanisms.  This chapter looks at the former, the next chapter at the latter.
  Two of the most prominent world federalists in America, Grenville Clark (Harvard Law, 1906; consultant to Secretary of War Stimson, 1940-1944) and Professor Louis B. Sohn (Bemis Professor of International Law, Harvard),
 co-authored the classic work on world federalism, “World Peace Through World Law:  Two Alternative Plans” (1st ed. 1958; 3rd ed. 1966).  They set forth the argument for “pacific settlement of disputes” as follows:

The nations of the world can be expected to renounce force or the threat of force as a means of dealing with international disputes only if adequate alternative means are provided for the peaceful settlement of these controversies.  This is the age-old experience as to disputes between individuals and communities within a nation.  It is no less true of international disputes.

…


Accordingly, the United Nations must not be limited to the suppression of attempts to change existing conditions by force after the violence has occurred or is imminent.  On the contrary, it should be clearly understood that all violent efforts to change the existing order can be prevented in the long run only by providing adequate and flexible means for peaceful change such as negotiation, mediation, arbitration, conciliation and adjudication, or such a combination of these as may be most suitable to the particular case.  To this end it is plain that carefully organized world institutions are essential.

Clark and Sohn note that it is not sufficient for the maintenance of peace that there be total disarmament “even when supplemented by an effective world police.”  It is also “essential to equip the United Nations with more comprehensive and improved machinery to deal at an early stage with all important international controversies.”
  Hence, they propose not only an International Court of Justice, but also a World Conciliation Board and a World Equity Tribunal.
 
[Photos of Clark & Sohn]


These dispute-settlement mechanisms are part of Clark and Sohn’s larger proposal for a world federalist superstructure.  But Professor Sohn (1914-2006) was not an all-or-nothing world federalist;
 rather, he was willing to consider passage of a part of their larger proposal.  Thus, he subsequently accepted a commission from an ABA Standing Committee on World Order Under Law to create a Draft General Treaty on the Peaceful Settlement of International Disputes, which was a watered-down version of the Clark and Sohn proposals, based upon a collection of prior studies by the International Law Association (1974) and a wide variety of earlier international conventions.
  The draft Proposal is mainly a collection of mere precatory statements urging, without compulsion, States Parties to resort to an array of alternative dispute-resolution mechanisms, including negotiation, good offices, mediation, commissions of inquiry, arbitration, regional agencies, or judicial settlement.
  Sohn’s Proposal and Report was submitted by Robert F. Drinan, Chairman of the ABA Committee on World Order Under Law, and approved by the ABA House of Delegates in August, 1984.


While the Sohn-ABA proposal would be a good first step, it is not enough.  To paraphrase Emery Reeves, it still relies too much upon World Peace Through Luck rather than World Peace Through Law.  In short, some greater element of compulsion is necessary.


What is required is a comprehensive systematic superstructure of:  (1) compulsory negotiation; (2) compulsory mediation; (3) compulsory arbitration; and (4) compulsory adjudication, i.e., a reformed International Court of Justice with compulsory jurisdiction and the power to hear both “law” and “equity” claims,
 whether such claims are viewed as “justiciable” or not.
  In sum, the idea is to create comprehensive legal structures that substitute the rule of law for the rule of force at the international level. 
Compulsory negotiation.  Very little attention has been afforded in the international law/relations literature to the role that compulsory negotiation could play in the resolution of international conflict.  But historians who have studied the matter carefully have concluded that mere negotiation alone might very well have prevented WWI (and therefore WWII also).
  Furthermore, negotiation alone (in the form of the much-maligned “UN talk shop”) has almost certainly prevented several major wars.
  Thus, the important role that mere compulsory negotiation alone could play in preventing war ought not to be underestimated.

Compulsory mediation.  Similarly, compulsory mediation has a tremendous potential for avoiding wars of all kinds, both inter-state and civil wars.  According to former UN Secretary General Kofi Annan, “[o]ver the last two decades more wars have ended through mediation than in the previous two centuries.”
  Mediation is simple, merely requiring the two sides to agree upon a mediator, who has no powers to compel either side to do anything, relying instead upon the voluntary agreement of both sides.
  Although a number of volunteer groups provide free international mediation,
 this is something which obviously should be largely funded by the international community.
In the United States, the use of mediation in domestic courts has increased tenfold in the past two decades,
 with mediation being mandatory in some states before a plaintiff is afforded access to a jury trial, with the result that in such jurisdictions typically over 85% of all cases are settled during mediation.
  In sum, if the countries of the world signed a treaty requiring only one thing—compulsory mediation—we would have an infinitely safer world.

Compulsory arbitration.  Like negotiation and mediation, arbitration has been somewhat neglected by many international legal scholars, who have chosen to focus most of their attention on an international court.
  But arbitration has a much longer and more productive history, dating back several millennia.
  According to Thucydides, “it was impossible to attack as an enemy someone who was ready to respond before an arbitral tribunal.”
  Thousands of international arbitrations were held in the Middle Ages,
 and since the famous Jay Treaty of 1794, hundreds of successful arbitrations have been held,
 most notably the Alabama Claims arbitration of 1871-1872, as a result of which the United Kingdom paid the United States the sum of $15.5 million in damages for permitting the construction of warships for the Confederacy.
  Although tremendous efforts were expended to attempt to secure the idea of compulsory international arbitration during the Hague conferences of 1899 and 1907, ultimately compulsory arbitration was not agreed to, with the result that the idea of arbitration was casually disregarded in 1914.
  Moreover, since that time, the idea of compulsory international arbitration has fallen upon hard times, being unceremoniously tossed aside by President Wilson at the 1919 Paris Peace conference,
 and similarly falling by the wayside in the drafting of both the League of Nations Convention
 and the UN Charter.

     It is submitted that part of the problem is that arbitration has gotten a bum rap from the exaggerated claims made by some in the peace movement as to what the Hague conventions actually accomplished,
 the unfortunate result being that WWI unfairly gave “arbitration” a bad reputation
 when in fact it had of course never been tried.
The fundamental arguments for using international arbitration appear in an 1873 paper by the Rev. John Hyde, speaking to a convention on international arbitration in Manchester, England:


There are some propositions connected with the subject of International Arbitration so self-evident that they can excite no controversy.  Among such the following may be cited:

(1)  War is a frightful calamity, if at any time justifiable, only when it is the sole means of preventing an even greater evil.

(2)  War of itself settles no dispute; it only displays which of the combatants is the stronger.  All settlements of disputes are effected by diplomacy after the mutual exhaustion which war has produced.

(3)  In the settlements of disputes after war, the arrangements are not often based on justice; the terms of treaties of peace are generally dictated by conquering strength, and submitted to by conquered weakness.

(4)  In the nature of things, and as an historical fact, such treaties can only endure so long as the victor remains relatively the stronger, and the vanquished remains conscious of his relative inferiority in force.  And,

(5)  If the questions in dispute between nations could have been settled by international arbitration without war, mankind in every sense would have been the gainer.

Rev. Hyde goes on to argue that just as law within individual nations has gradually replaced trial by combat and duels and battles between “doughty barons,” so too international wars should now give way to international law and arbitration.
  Finally, Hyde notes that “the principle of arbitration…is susceptible of a hundred adaptations,”
 something modern commentators also emphasize.  
Arbitration does offer the advantage of greater flexibility than adjudication, offering the parties various options in the selection of arbitrators, including having specialized experts on the panel; of holding the hearings in secret or even keeping the results secret; of tailoring the issues to be considered; and generally controlling the details of the procedure to be used in ways not dependent upon territorial jurisdiction.
  And for those not satisfied with the results of arbitration, international adjudication would serve as a backup to international arbitration, resort thereto serving as a kind of appellate remedy.
  
On a final note, compulsory arbitration should be available for a minimal fee, just like our state and federal courts, on the theory that this is a public good, and a very important one at that.

  
Compulsory adjudication.  Despite initial high hopes that the International Court of Justice would “have a central place in the plans of the United Nations for the settlement of international disputes by peaceful means,”
 it has not worked out that way.  Rather, it is safe to say that the ICJ as currently constituted has turned out to be a distinct disappointment.
  Only 67 countries currently accept the ICJ’s compulsory jurisdiction and the ICJ lacks independent enforcement powers.
  Thus, states have sometimes refused to submit to its jurisdiction or comply with its judgments.
  Most significantly from the standpoint of our essential goal of securing world peace, of the Permanent Five on the Security Council, all but the United Kingdom have now withdrawn from the ICJ’s compulsory jurisdiction.
  Moreover, a certain number of the ICJ’s decisions have been less than satisfactory, causing a critical loss of confidence in the Court.
  In sum, all too many commentators seem to have almost given up on the Court, at least as any kind of effective organ for peace, merely making suggestions for improvements at the margins.

In view, then, of the past history of the ICJ, it would seem that to push the idea of creating an even more ambitious Court—with compulsory jurisdiction and broad equity powers—is to demand the impossible.


Indeed, a number of distinguished international law scholars in effect argue that an improved ICJ would be impossible.  Perhaps the most cogent exposition comes from the pen of a very respected former UN official, Professor Oscar Schachter:


It is no great mystery why they [nations] are reluctant to have their disputes adjudicated.  Litigation is uncertain, time consuming, troublesome.  Political officials do not want to lose control of a case that they might resolve by negotiation or political pressures.  Diplomats naturally prefer diplomacy; political leaders value persuasion, manoeuvre and flexibility.  They often prefer to “play it by ear,” making their rules fit the circumstances rather than submit to pre-existing rules.  Political forums, such as the United Nations, are often more attractive, especially to those likely to get wide support for political reasons.  We need only compare the large number of disputes brought to the United Nations with the few submitted to adjudication….States do not want to risk losing a case when the stakes are high or be troubled with litigation in minor matters.  An international tribunal may not inspire confidence, especially when some judges are seen as “political” or as hostile.  There is apprehension that the law is too malleable or fragmented to sustain “true” judicial decisions.  In some situations, the legal issues are viewed as but one element in a complex political situation and consequently it is considered unwise or futile to deal with them separately.  Finally, we note the underlying perception of many governments that law essentially supports the status quo and that courts are not responsive to demands for justice or change.

And again, the same author:

Only a raving optimist could expect a transformation in the foreseeable future to the system of enforceable law envisioned in the rhetoric of Nuremberg….Neither governments nor their peoples are ready, by and large, to entrust their security and vital interest to foreign judges or international organs.

Another very reputable international legal scholar, Professor Julius Stone, Australian Professor of Jurisprudence and International Law, raises some serious concerns about the Clark-Sohn proposals for a World Conciliation Board and a World Equity Tribunal:

Even careful proposals of this sort overreach present possibilities in at least three major respects.  First, they assume that States can be induced, in one step, to move from attempted control, each of their own destiny, to surrender to an impartial third party of the power to determine the basic conditions on which their destiny may depend.  Second, they assume that there are available the personnel necessary to provide the wise arbiters of which such a Tribunal, in order to have even a chance of success, must consist.  Third, they assume that the ideas of “justice” or “equity” in their present form and content will provide a standard usable by the Tribunal and acceptable to the Parties.
 

Professor Stone notes further that most past international arbitrations were (a) on relatively narrow points as to which the parties knew the range of likely dispositions and found the risk of losing to be acceptable; and (b) entered into by nations whose ethical and legal systems were not too far apart. To ask countries to submit all future disputes of unknown nature and as to unknown parties is simply asking too much.
  Stone, who is a self-described “skeptic” about the “highly formal-conceptualist” idealistic proposals for submitting all inter-state disputes to third-party judgment, believes that “[t]o press recklessly beyond [the] feasible tasks” of functionalist problem-solving in areas such as conservation and development risks disaster.
  Professor Stone believes that to “try to clamp the rule of law on States by requiring all disputes to be settled by binding decisions of an international court…[would] freeze[ ] vested rights as they now are,” something that most states would never agree to do.
  In sum, Julius Stone believed that “[t]he refusal by States to accept third-party judgment in the wide range of conflicts which most threaten international peace is a stark fact of life…[a]nd no hopes for the rule of law…are likely to make it disappear.”


The above arguments against WPTL are carefully reasoned and persuasively made by thoughtful mainstream international law scholars.  So is there “no hope” for the global rule of law?  Is it impossible?
One is reminded of Richard Falk’s famous “tragic paradox” of international law:  “The necessity for effective management of violence in world affairs exists alongside the impossibility of achieving management by consensual means.”
  

And it may well be impossible unless it is accomplished as part of a comprehensive agreement for nuclear disarmament.
  Not only would such an agreement give nation-states the necessary confidence to rely upon WPTL, such an historic accord might also provide the moral impetus needed.


This is not to say that progress on this front would have to await such an historic agreement.  As noted previously, the ABA-sponsored proposals of Professor Sohn, allowing countries to opt in to any portions of the alternative dispute resolution systems, would be a start.  Moreover, and most importantly, one could also make incremental—country by country—progress on broader measures.  If one wishes (and I obviously do) to focus primarily on “the peace issue” rather than the whole range of issues “international,” one could focus on certain key countries, such as Russia and the United States.
  Indeed, what if Russia and the United States alone  agreed to the compulsory jurisdiction of the ICJ?  Would that not make a dramatic difference?  Of course it would. Well guess what?  Although you would never know it from reading the American press or even much of the academic literature, former Soviet President Mikhail Gorbachev already proposed compulsory jurisdiction for the ICJ in 1987.
  So not only is the idea of establishing a comprehensive regime of global dispute resolution not unrealistic, the single most important part of it should be easy to accomplish.  In any event, the fundamental point remains:   incremental progress—both as to type of dispute resolution procedure, and by individual country—is entirely possible. 

Moreover, there is a second “gradualist” approach to solving the compulsory jurisdiction conundrum recently proferred by Professor Andrew Strauss.
   Strauss proposes giving the International Court of Justice “referral jurisdiction”—allowing aggrieved states to seek an advisory opinion from the ICJ as to a dispute regardless of whether the respondent state or states have consented to the ICJ’s compulsory jurisdiction—based upon the Article 22 power of the General Assembly under the UN Charter
 to create a “judicial commission” and the Article 96(2) power of such “[o]ther organs of the United Nations” to request advisory opinions on “legal questions arising within the scope of their activities.”  This ingenious suggestion, which would give the Security Council the authority to defer cases where their going forward would be deemed unhelpful to its own efforts or might otherwise interfere with resolution of a conflict,
 is another approach to “achieving a global order where law reigns supreme.”


Neither of the above gradualist approaches—the Louis Sohn “compulsory ADR” approach and the Andrew Strauss “referral jurisdiction” approach—would seem to be mutually exclusive of the other.  Both might well be pursued at more or less the same time.  Indeed, they could be combined in various ways, e.g., giving the “judicial” commission various alternative dispute resolution functions (turning it into an “ADR Commission”).
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In any event, the end direction—world peace through law—is clear, and suddenly, once one looks closely at what would be involved, remarkably feasible and practical, even in the relative near term.  The above outline is undoubtedly only a beginning.  A comprehensive working out of the above general concepts for WPTL will require the work of many others,  especially those with more direct knowledge of and working experience with international law and institutions as well as alternative dispute mechanisms.  E.g., the precise relationship between arbitration and adjudication would need to be worked out with care.  Perhaps, in view of the serious national security concerns that could be involved, the default position (absent both parties agreeing to the contrary) ought to be that international arbitration should be purely advisory.
  Various structural issues would undoubtedly also need to be addressed.
  Commentators are already suggesting the possibility of regional courts,
 of an international version of a small claims court,
 as well as creative use of “chambers” practice (the ICJ statute allows special chambers of the Court to be established), perhaps to handle cases involving varying mixtures of “law” and “equity” or requiring special expertise.


One suggestion, administratively, is to establish some kind of Office of Dispute Resolution housed in or near the UN or, more likely, in regional intake units, staffed with very knowledgeable and user-friendly people, who could outline all  alternative dispute resolution mechanisms available and, with the parties’ permission, make  tentative suggestions as to how they may wish to proceed.  This unit could be available upon request or, in special emergency circumstances, sua sponte or upon Security Council direction (this would allow, e.g., one or more parties to save face by not having to themselves initiate even these preliminary proceedings).  Such a screening and advisory intake operation could be immensely helpful to the parties.  It could get things off on the right foot, and help assure that things are headed in an appropriate direction (e.g., realizing that other parties may need to be involved, or that immediate referral to the Security Council may be advisable).  Tremendous expertise has been accumulated over the years by private and public professionals in a wide variety of alternative dispute resolution techniques, including various combinations thereof,
 and this administrative body (or bodies) should make full use of this knowledge in helping the parties to an expeditious and efficient start toward resolving their individual dispute.

International mediation and arbitration should be readily available at low cost.  Just as domestic courts are available to parties upon payment of minimal fees in the interest of providing justice, so too international alternative dispute resolution mechanisms should be made readily available in the interest of providing international justice.  As these public dispute resolution capacities become more sophisticated and are regularly used, they will reinforce the habit of making use of them and increase the likelihood of their usage as much as any treaty could.


The overall goal, in any event, is clear:  to have a comprehensive set of legal structures, which together with the International Criminal Court,
 the Law of the Sea Tribunal, and the WTO’s Appellate Body, plus possibly some day an International Human Rights Court,
 provide the global rule of law.  As stated by former UN Undersecretary General Brian Urquhart:

A rule-based international society may seem a lackluster phrase, but it describes, for those who wish organized life on this planet to survive in a decent form, the most important of all the long-term international objectives mankind can have.

Finally, on a humble note of cautious realism.  Although we have been describing what purports to be a more or less comprehensive scheme for resolution of all international conflicts, this model does not preclude alternative means of resolving such conflict.  For example, my colleague Jonathan Granoff has proposed having “conflict prevention centers” located all over the world, especially at our leading universities, for conflict resolution and prevention.
  Obviously such centers would supplement the dispute-resolution institutions described above, and they would be available as a resource in cases such as civil wars that might otherwise escape a global dispute resolution treaty focused upon nation-states.  In sum, the potential failure of our model to be an air-tight system is not a fatal defect warranting its rejection.  Once again, we ought not to let perfection get in the way of what is workable.  James B. Conant (president of Harvard, 1933-1953) was leader of the S-1 Executive Committee overseeing development of nuclear weapons and also a scientist himself who well knew what these weapons were capable of doing, and he said something very pertinent along these lines:
[E]ven a rickety bridge out of the shadow of the Superblitz is better than none….a start could be made and then the bridge built stronger….[s]ome scheme just [has] to work.

CHAPTER 10—A UN PEACE FORCE


We have traced above the history of the basic idea of using some kind of international police force to deter international violence and preserve the peace, noting in particular some rather prominent endorsements of the idea from at least four former U.S. presidents:  Theodore Roosevelt, William Howard Taft, Dwight D. Eisenhower, and John F. Kennedy.
  Also, we have quoted rather extensively the basic argument for an international police force made by Grenville Clark and Louis Sohn,
 to the effect that nations cannot be expected to renounce the use of force until some alternative security system is in place.
  This is what might be called “the Mr. Dillon [as in Matt Dillon] principle.”  People are not going to give up their guns until Mr. Dillon is on the job.
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  Other noted peace activists are in agreement.  In particular, Professor Randall Forsberg (1943-2007), who was Director of the Institute for Defense and Disarmament Studies at MIT, Co-Founder of the Nuclear Weapons Freeze Campaign, recipient of a MacArthur Foundation “genius” award, and probably the best strategic thinker in the American peace movement in the past several decades, specifically dealt with the strongly held pacifist position that war is always wrong and that there are no morally acceptable military forces, as follows:

Others believe with equal conviction, as I do, that complete renunciation of the use of armed force in all situations is much less likely to lead to world peace than is the establishment of an international counterpart to national governments—a reformed U.N. which is empowered to use armed force to deter and quell deadly force.

Forsberg outlines the international structures that would need to be put in place:

The rule of law must be preeminent.  Secondly, there could be vastly strengthened means of nonmilitary conflict resolution….Finally, on the military side there needs to be a process by which reliance on national force…is replaced by reliance on multinational forces.

Professor Forsberg envisioned a ten-year “transitional regime” during which “we can practice sharing power while we still maintain our own unilateral military power or our legal right to use power unilaterally.”
  

One thing upon which peace activists (and neo-conservatives and others) are rather entirely agreed is the inadequacy of the current UN system of so-called “collective security.”
  The chief problem has been the veto in the UN’s decisive security organ, the Security Council.  FDR was not unaware of the problems the veto could create.  Back in 1923, when he was a private citizen (between stints as Assistant Secretary of the Navy [1913-1920] and Governor of New York [1929-1932]), he wrote an essay intended to be submitted in an essay contest sponsored by the Saturday Evening Post.  He withdrew the essay upon learning that his wife Eleanor would be one of the judges.  In the draft essay he had called for the elimination of the unanimity requirement of the then League of Nations, writing:  “Common sense cannot defend a procedure by which one or two recalcitrant nations could block the will of the great majority.”
  But in the end, in 1945, the UN did only marginally better than the League, giving the Permanent Five (US, USSR, China, Great Britain and France) a veto in the Security Council.  The question for us today is whether we can do any better than that, realizing on the one hand the extreme reluctance of the P-5 to give up or modify their veto powers and, on the other hand, the keen sense of urgency felt by not only many scholars of national security but also, as we’ve seen, a number of U.S. presidents about the need for some kind of global security force to preserve the peace.  The answer to this question may depend upon an answer to the issue of “command and control” over any such force.

And that issue is not going to be an easy one to resolve.  An early hint that this would be so is found in the history we have already reviewed.  Teddy Roosevelt hints at it in his 1910 Nobel Peace Prize speech when he says that the statesman who could figure out how to create some form of effective international police power “would have earned his place in history.”  And William Howard Taft, as noted earlier, confessed that “[t]he details” of his proposal for the use of some such force were “not worked out.”
  Similarly, Hans Kelsen conceded that the “organization of [the] administrative body” that would superintend the international police force would be “the most difficult of all the problems of world organization….”
  While President Eisenhower declared that the issue of how the international peace organization he proposed would be constituted or controlled ought to be “easy of solution,”
 it hasn’t proven so to date.  

A distinguished elder statesman, Elihu Root (Secretary of War, 1899-1904; Secretary of State, 1905-1909; U.S. Senator, 1909-1915; President of Carnegie Foundation, 1910-1925), also noted the difficulties involved in this area, writing the following in a personal note to Charles Francis Adams on February 11, 1915:


In order that the judgments of the court applying this [international] law shall be respected, there must be sanctions for its enforcement, and here we come to the international police force….Close, discriminating and instructed thought ought to deal with that subject….It is going to be a business for experts who combine technical knowledge with imagination….

In other words, it will not be easy.  In fact, many if not most commentators of the current generation have viewed it as downright impossible.  As usual, the strongest statement of this position is Eric Posner’s: 
Such an [enforcement] agency would need an army or police force armed with guns, and if it would be effective against powerful states, the agency itself would have to have a powerful army.  But what would prevent that agency from using its power to obtain geopolitical ends of its own—or those of its staff or whoever controls it, including, possibly, influential other countries?  The answer is—nothing.  And that is why a real international enforcement agency does not exist.

And it is true that unless all the major countries were comfortable with the “agency” controlling an international police force, it would never come into being.  But are there circumstances under which the major powers would feel comfortable ceding such potentially far-reaching power to some such international agency?


There is, to my knowledge, only one book that systematically addresses this precise question, a remarkable little book edited by Professor Lincoln P. Bloomfield
 titled “International Military Forces:  The Question of Peacekeeping in an Armed and Disarming World” (1964).  Professor Bloomfield pulled together eight authors of somewhat varying views for an excellent dialogue on the above question.  The book starts with a short history of the idea of an international police force, beginning with Theodore Roosevelt’s testimony before Congress
 regarding a 1910 proposal to create a commission to study “constituting the combined navies of the world [into] an international force for the preservation of universal peace” in connection with arms limitations.
  Next, there is a post-WWI French proposal for some kind of joint military force under an international general staff, and proposals at the Dumbarton Oaks Conference (1944) by the Soviet Union and China for an international air force.
  Finally, in 1960 Secretary of State Christian Herter responded to Soviet Premier Khrushchev’s call for general and complete disarmament with a proposal for an international force to accompany disarmament.
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Although Professor Bloomfield’s own concededly “modest” proposal for an international police force is based upon a “generalized sense of short-run caution verging on pessimism,” he simultaneously admits to “a sense of greater optimism for the longer run.”
  In the near term, however, looking at the world in 1964, he believes that (1) it is “surely unsafe to make the…assumption that the ideological and power struggle between communism and the West will not continue indefinitely,”
 (2) an effective world police would have to consist of “at least 500,000 men” and “control a nuclear force” of significant size;
 and (3) none of the superpowers will want to relinquish their veto power.
  Thus, Bloomfield ends up proposing a standing international force of less than 100,000, and still subject to great power veto,
 all of which is of course about what we currently have.  

But if Bloomfield is moderately pessimistic about the idea of a superintending type of international police force, several of his cohorts—in particular, Hans Morgenthau,
 Stanley Hoffman,
 and Thomas Schelling
--raise a host of very serious objections to the idea.  


At the outset the authors acknowledge that “[a] totally disarmed world is something we know nothing about.”
  As put most evocatively by Thomas Schelling:

But no one can say in advance whether those who enjoy political control of the force will have the resolve, temerity, prudence, audacity, restraint, brutality, responsibility, or whatever else it takes, to launch war when they ought to, to threaten it credibly, to limit war properly if it occurs, or to abstain in the face of temptation.
 
And so the intrepid authors are inevitably forced to speculate, and given when this book was written (1964), while still in the very midst of the Cold War, they do rather well on the whole.


First, they recognize that a range of different kinds of international police forces can be imagined, from existing types to regional forces to a standing fighting force.
  Similarly, a variety of missions can be imagined.
  So their recommendations, while often general, also occasionally distinguish out certain missions.

One objection to the general idea of an international police force concerns the reliability of the soldiers making up the force.  Morgenthau concludes:
[I]t is too much to expect that large masses of individual members of different nations could so transfer their loyalties that they would execute reliably and without question whatever orders the international organization might give them.  


…


[Thus}, an international police force…is…always threatened with partial or total disintegration.

Similarly, Schelling has, as usual, a rather cute way to put much the same concern:

The capacity to incur allegiance to an abstract organization, or even to “mankind” generally, may not be a capacity highly correlated with other qualities we want in our senior military officers or even our junior ones.

Hoffman concludes that:


An international standing army is out of the picture.  Problems of composition and stationing would be insoluble, and the question of loyalty would arise in its most acute form….It is impossible to see how today’s contenders [nations] would agree on creating such a monster….What would be the reliability of a force in which totalitarians and non-totalitarians may be juxtaposed, or, if it were drawn exclusively from the reservoir of small, nonaligned states, in which an insidious battle for control would be just as permanent as the army?


A second basic concern, already reflected to some extent in the first, but nevertheless separable is that the East-West divide makes impossible any kind of international police force.  Stanley Hoffman makes the point quite forcefully:


A world force that would be above and beyond the very real lines of enmity that crisscross the world is inconceivable….The circumstances which doomed Chapter VII [of the UN Charter] have not been transcended….As long as the major powers are engaged in a contest that may hopefully remain peaceful but is nevertheless total in the sense of being an ideological competition as well as a power struggle, they are unlikely to set up a force which none of them could be sure to control….

Hoffman does later note, however, that “a passage to a more moderate international system,” and at a minimum, the end of the Cold War, might improve the prospects of some kind of international force, e.g., to police arms control agreements.


Third, and really the most important concern, is what I have always called the critical “command and control” issue:  by what process and by whose decision, is an international force to be set in motion?  Morgenthau, Hoffman, and Schelling rightly perceive that the answer depends upon what stage of disarmament, if any, has been reached.  For Morgenthau, the idea of an international police force in a world of armed or even partially armed sovereign states is “a contradiction in terms,” an impossibility.
  And total disarmament would require “a supranational authority capable of committing organized force,” in other words, “world government.”


Hoffman makes a somewhat similar argument, stating that there are only two basic models for the international system, either a system of sovereign competing units or a world state.
  And any system that aims at disarmament and would settle disputes “establishes in fact, if not in words or in intention, the beginning of a world government.”
  Shy of that, the possibility of interstate war will persist.
  Even assuming some kind of international force were to be imagined, there would be insuperable “command and control” problems, because one of two things would have to occur, either (1) a case-by-case decision by some entity such as the Security Council, or (2) “a fully worked-out agreement defining in advance and in detail the kinds of circumstances in which the force could be used and the kinds of missions it could perform in each case.”
  As to the former, Hoffman is not optimistic about the chances of agreement, given past history.  As to the latter:
[I]t is easy to predict that either the states would fail to agree on a meaningful definition, both exhaustive and precise enough (just as they have failed to define aggression), or also the agreement on a document would not really settle anything, and in case after case a battle royal would break out around the issue as to whether or not the events fell into one of the slots of the agreement.


Similarly, Thomas Schelling, in the course of dealing with what he calls “organizational,” “foreign policy,” and “techniques of the force” issues, deals with what are a number of command and control issues.
  Schelling, like Bloomfield assumes that an international peace force would have to have an “invulnerable nuclear deterrent”
 and a considerable armed force (he casually mentions force levels in the millions, a budget perhaps half the American and, just for shock value, the possibility of amphibious or airborne attack on, e.g., the United States!).
  Continuing in a similar vein, he asks whether the force (or the agency that controls it) can use force to extract the money needed to fund it;
 whether the force could have “spies” (not just “inspections”) and military “secrets”; and what to do if the “enemies” of the force are represented on whatever political entity controls it.
  And, to top off these troubling questions, he asks whether a force whose function would be to maintain military supremacy against all potential adversaries would be an irreversibly dangerous arrangement?
  

There are other objections and concerns, such as the perils of involvement in internal upheavals,
 the risk that a standing or stand-by force would become (or at least be viewed) as being “an instrument at the service of the status quo,”
 and a host of dilemmas associated with the use of war to prevent war.

All of the above
 is moderately to severely daunting to a person such as myself whose fervent wish is to round out the “world peace through law” formula with some kind of seemingly logically necessary UN Peace Force (UNPF) having a monopoly on the use of internationally-useable military force.  It seems to me, however, that Bloomfield and his co-authors are right about one central thing:
  any attempt in today’s world to enforce collective security against a major power is “just about as impossible as the drafters of the [UN] Charter calculated.”
  

Does this mean the end of the whole idea of “world peace through law”?  Not necessarily.  In fact, not at all.  There are two reasons.  First, we may find that once we have established a viable and well-accepted set of legal structures that constitute a comprehensive system for resolving international disputes, we may not actually need much “force” to secure compliance.  Second, it is possible to carve out well-defined tasks which a UNPF can undertake, which will in practice not suffer from the difficulties envisioned by Bloomfield, Morgenthau, Hoffman, Schelling, and others.

Taking the first point.  We have already seen that early WPTL theorists, such as Jeremy Bentham and William Howard Taft, had some reservations about an international police force to be used to enforce the decrees of their proposed international tribunals.
  Bentham makes explicit his reliance, on the whole, upon the force of international public opinion.
  Similarly, an early American peace activist, William Ladd (1778-1841; Harvard grad [1797], sailor, farmer, peace activist), argued for a “court of nations” to “arbitrate or judge” international disputes voluntarily brought to it, “leaving the functions of the executive [enforcement] with public opinion, ‘the queen of the world.’”
  Ladd believed that:
[W]here one man obeys the laws for fear of the sword of the magistrate, an hundred obey them through fear of public opinion…[such that] [t]hough at the commencement of this [Court of Nations] system, its success may not be so great as is desirable, yet, as moral power is every day increasing in a geometrical ratio, it will finally take the place of all wars…, much in the same manner as a civil court has taken the place of the judicial combat.


Of course, such literally pietistic hopes could well be viewed as mere wishful thinking in the face of events such as WWI and WWII, not to mention more recent events such as Hungary (1956), Czechoslovakia (1968), Afghanistan (1979-1989), Cuba (Bay of Pigs, 1961), Nicaragua (1983-1984), and Iraq (March 2003-August 2010).  Nevertheless, despite the limited role that international law has been allowed to play in the past, it is probably true, as modern scholars of international law point out, that:

[W]orld public opinion is emerging as one of the most important sanctions in international relations that states must reckon with.  As knowledge of international law and acceptance of it grows, public opinion will strengthen the effect of the “Moral Sanction” incurred by the violation of international law.

An interesting feature of European Union law is the enforcement mechanism for judgments of the European Court of Human Rights.  There is no compulsory machinery comparable to domestic courts, only Article 53 of the Convention, which provides simply:  “The High Contracting Parties undertake to abide by the decision of the Court in any case to which they are parties.”
  Think more generally about the European Union.  Was it a supranational police force that made the EU a success?  No.  It was an agreement to agree that did it.  Nor was it, by the way, any one particular institutional arrangement, agreed upon in advance, such as a parliament, that did it either.  Mostly, it all depended ultimately upon a certain attitude, a willingness to follow certain basic rules and norms.  As stated by Arthur Larson:
[I]t cannot be stressed too often that the heart of the matter is not force; it is law.  Too often it is assumed that, if we could only create a decisively powerful international police force under central control, the problem of achieving world order would be largely solved.  This puts the cart before the horse.  The most important thing is to develop a body of law and a machinery of law that all nations accept and trust.  To the extent that this can be achieved, history has shown that exacting compliance by force will not ordinarily be necessary.


In sum, if we are ever able to erect a comprehensive set of legal structures at the international level which nations trust to resolve international conflict,  we will have accomplished something tremendously significant and valuable all by itself, regardless of enforcement provisions.


But what could a UNPF contribute toward peace, keeping in mind the concerns of the skeptics rather thoroughly explicated above, what roles might a UNPF viably play?


(1)  Enforcing international court judgments.  First, a UNPF could enforce decisions of the International Court of Justice and other international courts, pursuant to the UN Charter.
  Although such enforcement would, under existing law, only be discretionary with the Security Council, the record of enforcement is not really so bad thus far,
 and it is perhaps not wishful thinking to expect an improved record in the future, as well as a discontinuance of the veto as to, in particular, resolutions to enforce ICJ judgments (as part of a sort of “common law” development, or, in this case, “international norm” development).

(2)  Genocide prevention and buttressing nation-building.  This is not the place for a full discussion of these topics, even though they do have some fairly obvious security implications.  Although a greater role for a UNPF to prevent genocide has long been urged, great caution still must be exercised to define very carefully when the new “responsibility to protect” norm mandates intervention.
  Better intelligence-acquisition in any such operations is required (and mandatory, regardless of the consent of the country involved),
 in order to avoid mistakes in what are often tumultuous and confusing circumstances of civil war or ethnic strife with conflicting claims made by all sides.
  

Despite the opposition of a recent American president, the use of UN troops to assist nation-building is something that obviously should have happened much earlier in Iraq and Afghanistan, now costing the U.S. trillions of dollars, thousands of lives, and gaining us nothing but the contempt of a large segment of the world.


(3)  The “World Policeman” role.  In addition to the usual Chapter VII discretionary actions, there need to be well-defined circumstances under which a UNPF would be authorized in advance to engage in “virtually automatic action,”
 just as the police respond to a jewelry store burglar alarm.  For instance, it needs to be an international crime to possess nuclear weapons, their components or fissile materials, and there is no need for the Security Council to debate whether to arrest a criminal who violates this prohibition.  Nor, once again, is there a need for a global legislature in order to enforce such an international prohibition; all that is needed is what any criminal justice system needs:  cops, courts, and corrections.

(4)  Enforcing disarmament.  Finally, and importantly, as Stanley Hoffman conceded, once the world frees itself of the intense rivalries of the Cold War and arrives at “a more moderate system,” then “at that point arms control agreements could be policed by international forces.”
  Believe it or not, we now appear to be in such a more “moderate” world, and are finally ready, as argued above, to make the absolutely essential move to abolish nuclear weapons. 

The initial question, then, is what kind of UNPF might be needed to enforce a treaty abolishing nuclear weapons?  On the one hand, it is conceivable that, depending upon just how “moderate” the world will have become by then, a zero-nukes regime might not require that much “policing” beyond the normal inspections processes, so that one could rely upon current Chapter VII enforcement, which is of course subject to the P-5 veto.  On the other hand, if one demands ironclad guaranteed enforcement, then some kind of veto-proof mechanism is required.  Is that possible?


Despite ample basis for skepticism about abolishing the P-5 veto in general, there may be some basis for optimism about doing so as to isolated topics.  The precedent is the Law of the Sea Treaty, finally signed after decades of hard negotiations, but finally establishing adjudicative tribunals that are not subject to any P-5 veto.
  I am not now prepared to specify precisely what kind of “operational mechanism” to control a UNPF ought to be negotiated.  Not only is it admittedly difficult, if one has faith in the value of a dialogic process, then perhaps it would be wise to refrain from too many ill-informed premature prescriptions.


What kind of force or forces might we be talking about to enforce a nuclear disarmament treaty?  Well, it certainly need not be the millions talked about by some commentators, nor need it (or should it) have nuclear weapons.  In fact, it is very possible that the vast majority of actions would be against an individual or a very few individuals, and not entire nations, such that a UNPF could be quite small. But in view of the world as it is, in which the United States spends more on its military than every other country in the world, it is entirely possible that something like an “overgrown NATO” might end up being the default “big army” component of a set of international peace forces.
  

Finally, what about the problem of “outliers,” nations that refuse to abide by a nuclear disarmament treaty?  International law needs to mandate the abolition of nuclear weapons worldwide, and to back up this mandate forcefully:  to put it bluntly, outliers will have to be coerced, either politely or impolitely.
  Possession of nuclear weapons needs to be made an unconditional international crime, irrespective of individual state consent.
  Those who insist on possessing such weapons are threatening to blow up children in their cribs, grandmothers in their rockers, and entire generations of families in an horrific instant.   This is a crime against humanity and anyone threatening same is an international outlaw, subject to arrest as such.  Much careful thought would have to be given as to precisely how such an arrest might be effectuated in a manner that encourages voluntary compliance and avoids unnecessary bloodshed.  But in the end, after exhausting whatever due process mechanisms are devised, a recalcitrant international outlier must be treated in basically the same manner as a domestic murderer.  


Not that a UNPF ought to be engaged in nothing but the application of force.  On the contrary, there ought to be a “peace and reconciliation” force that makes full use of conflict resolution and other non-violent approaches, something like the existing Non-Violent Peaceforce.
  There would need to be diverse types of peace forces, appropriately staffed and trained to focus on diverse challenges.  Obviously, the UNPFs would need to have a highly-trained corps of elite officers and troops, with access to all necessary weaponry, equipment, logistics, support, and intelligence and communications, operating under well-organized and well-coordinated command and control with clear mandates.  Of course, the UN could also utilize existing national forces to operate under UN auspices.

Many, if not most, of the plans for WPTL over the years (e.g., McCloy-Zorin) have contemplated eventual general and complete disarmament (GCD).  But is GCD necessary?  Even though there is a certain intuitive “logic” behind the idea of a truly “supranational UNPF,”
 in practice all that may really be needed is (1) acceptance of the rule of law to resolve international conflicts, and (2) an accepted norm of reliance upon a UNPF, such that a UNPF is considered the only legitimate means of confronting violence or threats of violence.  In short, under our version of “world peace through law,” neither a global legislature nor general and complete disarmament is necessary.

 Lastly, the fact that the idea of a robust UNPF might actually be acceptable to certain conservatives
 does not necessarily make it a bad idea.  Unless some of the ideas of the peace movement are taken up by the so-called “opposition,” they will never go anywhere.


In sum, as we every day gain greater experience with already-existing UN peace forces, increasing their capacity and competence, with concomitant probable decreases in individual-country militaries,
 we will arrive at a point where the normal expectation will be that an international peace force is the only proper means of dealing with international conflict.  Simultaneously, the universal expectation and eventual well-settled norm will become that such conflict should be subjected to a comprehensive array of international legal dispute resolution mechanisms.  When that happens, we will have arrived at a place where we have in fact substituted the rule of law for the use of force to resolve international conflict.  If and when that day comes, we will have realized humanity’s long-time dream of world peace through law.
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CHAPTER 11—OBJECTIONS
We have treated WPTL as a moderate non-radical proposal, and we will persist in doing so.  Nevertheless, it is at the same time true that what WPTL contemplates is a rather profound change in international security arrangements.  Thus, in addition to the responses already made to objections as to individual elements of WPTL, we feel it important that we attempt to respond to the leading objections to our overall comprehensive system of “World Peace Through Law.”  

The most obvious and serious objection to our updated version of WPTL is that it is simply impossible, because it involves too much interference with national sovereignty, would break down in the face of serious threats of violence, and would not be enforceable if push came to shove.


It is true that significant intrusions upon national sovereignty (even though they would be agreed upon, like any other treaty) are contemplated.  Thus, e.g., the United States would have to forego some of the guilty little pleasures we’ve allowed ourselves over the years, such as mining Nicaraguan harbors (illegal) and the second Iraq War (also illegal).  WPTL will interfere with aggression.  And so countries contemplating joining a WPTL security regime, which would mandate compulsory mediation and arbitration to resolve international conflict, would have to decide whether they are willing to incur a substantial diminution in their sovereignty in order to preserve global security. 

In the end, predictions in advance either way do not count for much.  All that will ultimately matter is what countries are eventually willing to do.  Professor Louis Sohn had a good idea:  hold an international conference (making it “a common endeavor” of many nations and therefore “more likely to result in its acceptance by many States”) on creating “a general treaty on the settlement of international disputes by various means, including arbitration.”
  As in the draft proposal approved by the American Bar Association in 1984, there would be various options built into the instrument, which:

would make it easier for each State to accept at least some of them, and later, after gaining sufficient experience with the procedures provided for in the instrument, most States would be encouraged to exercise further options, until some day the United Nations will discover that all States have voluntarily accepted the whole system of dispute settlement developed for their benefit.

In other words, countries could go at their own pace, at first agreeing to only compulsory mediation, which would bind them to nothing, except the obligation to talk.   


Moreover, and most importantly, countries could also simultaneously join in a treaty abolishing nuclear weapons, which would inevitably have various dispute-settlement mechanisms attached to it.
  Thus, by a combination of these two voluntary agreements, combined with the Security Council’s acknowledged authority under Chapter VII of the Charter to order parties in disputes threatening the peace to go to mediation and/or arbitration,
 we can already see the beginnings of the kind of universal acceptance of the norm of compulsory arbitration that Louis Sohn envisioned.
  But it will be objected:  what will “compel” compliance?  It will obviously take more than the fake compliance associated with the Kellogg-Briand Treaty.
  It will require a new international Grundnorm, an underlying genuine agreement to abide by global dispute resolution mechanisms.  


But what about the truly “hard case”?  If one makes the effort to look at all of the major crises and conflicts over the past half century or so, as well as a few pending conflicts, to try to estimate how WPTL would or would not have worked,
 it turns out that it is actually rather amazing how well WPTL would have worked in virtually every case.  Starting with WWI, as we’ve seen, mere “talk” alone would have helped (as opposed to the ultimatum which Austro-Hungary issued to Serbia, which was purposely designed to be unacceptable), and other post-WWII legal restraints upon aggression would almost certainly have given the relevant officials of the Austrian government second thoughts.


But next one has to confront WWII, and it is admittedly difficult to be certain that anything would have deterred Hitler.
 If at the time there had been a well-established norm requiring resort to global dispute resolution mechanisms as well as clearcut law making aggression illegal, all backed up by a standing UN Peace Force, this might well have made quite a difference.  While it is true that we will always have psychopaths amongst us, some of whom become the leaders of nations, as the legal realists are always reminding us, we do get to deal with the world as it is.  Thus, the question of whether anything could have put a lid on the cauldron of nationalistic and other forces at work prior to WWII is a question we no longer have to answer.  A key part of our argument is that times are different, we have improved, and we are closer to a world ready to follow the global rule of law.

Undoubtedly the hardest case, however, is the Cuban Missile Crisis.  I start from the shared fundamental assumption held by the Kennedy administration that Soviet nuclear missiles in Cuba were totally unacceptable, regardless of what “the law” may have had to say about it.
   At the same time, however, this very case is one where (1) under a regime of zero nuclear weapons, as contemplated under our WPTL proposal, this particular “hard case” disappears altogether, and (2) even shy of that, under any sensible regime for “managing” our nuclear weapons as they are, neither side will station their weapons only five minutes away from an opponent’s homeland, to avoid the dangers associated with giving one’s opponent insufficient time to respond to false nuclear alerts.


As to pending conflicts, it is amazing how many of the current ones that are occasioning the most urgent talk of war would immediately disappear as sources of conflict under a WPTL regime.  Both Iran and North Korea, under a WPTL zero-nukes regime, would be unconditionally and (as noted in Ch. 10) enforceably prohibited from possessing nuclear weapons.  Hence, the major source of concern in regard to these countries would be gone.  As noted above, we may be surprised at the extent to which nuclear weapons are themselves a major source of fear and conflict, therefore making us less safe.


What about the current “hardest case” of all, Syria?  The first thing to note at the outset is that the WPTL concept, which is primarily focused upon inter-national conflict, will obviously not provide a solution to every source of conflict in the world.  That being said, one can consider whether the larger concept behind WPTL—the global rule of law—does not provide some help.  Assuming that an international norm does develop over time of placing increasing reliance upon the rule of law, it might be that it could help provide solutions to even complex conundrums like Syria.  For instance, assuming it can be shown that Bashir-al-Assad has committed war crimes or crimes against humanity, he could be indicted by the ICC and an arrest warrant issued, with enforcement coming via a robust international police force, as contemplated by the third element of WPTL.  While there would be the usual concerns about possible tradeoffs between peace vs. international crime enforcement, these are not insurmountable problems, so that, e.g., if Assad wanted to resign in return for immunity from prosecution, that is not necessarily a bad thing, since every prosecutor knows that the law does not need to be ham-handedly enforced in every case.
  One final parenthetical note on Syria.  It should come as no surprise that once again the nuclear issue enters into deliberations as to what to do about Syria, with some commentators urging that a strategic reason to actually invade Syria would be to “send a far tougher message to the Iranian leadership to halt their nuclear-weapon aspirations.”
  Once again, nuclear weapons raise their ugly head to make our lives more dangerous.

Lastly, as to the latest crisis de jure, Ukraine and the Crimea (as in “Crimean War” [1853-1856]), this is quite simply a perfect case for the application of the mandatory negotiation and mediation approaches, especially when one appreciates the full historical and strategic context and the parties’ true interests.


In sum, without going through the entire list of past and present conflicts, it seems reasonably clear that (1) virtually all violent confrontations might have been avoided if some form of compulsory dispute resolution had been available;
 and (2) even if one can conceive of a case where WPTL might not have worked, there would have been no harm in attempting to use international dispute resolution techniques.


In any event, regardless of whether WPTL is capable of meeting every variety of crisis, as Arthur Larson notes:


The true measure…of the contribution of the peace through law movement will be found not merely in the number of actual disputes settled in court but also in the general increase in respect for legal rights and procedures and in the general elevation of the standard of international conduct that would flow from the strengthening of the substance and machinery of international law.

Obviously, we are not quite at that point yet.  We have not yet backed off from Cold War thinking.  The requisite trust needed for abolition and global dispute resolution has not yet been realized.  Each nation needs to be prepared to accept an occasional negative decision.  This is a step, as William Howard Taft and Dwight David Eisenhower have argued, humanity now needs to take.


At the risk of belaboring the obvious, it is perhaps worth reiterating that WPTL is not dependent upon a full set of pre-existing rules of international law that would somehow operate to resolve these disputes.  What is contemplated, rather, is a comprehensive global dispute resolution system that will resolve disputes based upon both law and equity, in short, even where, as is often the case, there are no pre-existing rules on point.

A second possible objection to our version of WPTL is that it is unnecessary.  One version of the argument might be (although I know of no one actually making this argument) that all that is actually necessary is to abolish nuclear weapons.  One response to this is that WPTL may be necessary, at least in some form, in order to get all the way down to global zero.
  A second answer is that there are still significant dangers of war with conventional weapons, dangers that can be dealt with via the global rule of law.


Another version of this argument would relate to the UNPF, arguing that all we really need for a peaceful and just future world is the classic idea of a gradual but steady decline in militarism and military spending worldwide, as part of a generalized increase in understanding amongst countries (what might be called the “friendly porcupines” model of world peace).  For just as we would no longer think of going to war with Canada and just as Great Britain and France would no longer think of going to war, so too we and Russia and others may arrive at a similar point of mutual understanding in our joint destinies.  And this new outlook would be accompanied by the de facto resort to readily available legal dispute resolution systems, without much if any need for a UNPF.  If true, fine.  But in the meantime, it seems advisable to plan for the kinds of UN Peace Forces envisioned, while conceding that maybe twenty to thirty years from now we will live in a less Hobbesian/Thucydidian world than we do now, and the need to use force for law enforcement will be much less.


A third objection to WPTL as revised would be an alleged “democracy deficit” associated with the lack of plans for a global legislature.  There are several responses.  First, as we have previously noted, there is no absolute need for a legislature to have a viable global rule of law.  The basic common law processes for developing the law—based if necessary upon nothing more than the Golden Rule and Common Sense—is what all early equity courts and indeed all the earliest courts in human history have used
 and the results have been rather satisfactory.  Another response is that our recent experience with “democracy” in this country leaves one wondering about the supposed wondrous efficacy of same.  Sadly, our congress is horribly compromised by big money, with even the best of them taking literally millions of dollars from those they are supposed to be regulating, with the results you would expect.
  We have seen repeated instances of legislation favored by huge majorities (80-90%) dealing with topics such as land mines and a “public option” in healthcare, fail miserably in the congress.
  In sum, in the real world I would submit that treaties agreed upon by almost all countries are in fact generally more “democratic” (in the most fundamental sense of being supported by the vast majority of the people) than U.S. legislation.  The great Chief Justice John Marshal, in a letter to international law scholar Henry Wheaton, said he believed that international law was:

a law which contributes more to the happiness of the human race, than all the statues which ever came from the hands of the sculptor, or all the paintings that were ever placed on canvas.

So spare us, neo-conservatives in particular, your pretended concern for “democracy,” when there is nothing you fear more than the operation of true democracy.


A fourth objection would be that the elimination of all war is undesirable, in that there are some wars worth fighting.  For instance, the First Gulf War in 1990, which was fought to reverse the illegal aggression by Saddam Hussein into Kuwait, was clearly legal under international law.  Similarly, the UN-sanctioned military action in Libya in 2011 was at least arguably a proper military action under the “responsibility to protect” doctrine.  Indeed, that doctrine posits that there may be instances of genocide or crimes against humanity that impose a duty upon the international community to take military action.  Thus, these Security Council-authorized military actions are simply valid exceptions to the general rule requiring that all international conflicts must always be subject to international dispute resolution.
  As to the precise manner in which these valid exceptions are defined so as to not risk swallowing the rule, this is a topic which the international legal community ought to be able to handle.

Fifth, there is the objection that global dispute resolution mechanisms may not be the appropriate response to certain situations even though violence is threatened.  For one thing, there may be situations such as the Cuban Missile Crisis, where time is of the essence.
  While that may be a valid objection in some cases, it does not constitute a basis for the wholesale rejection of the general rule mandating resort to global dispute resolution systems.  Relatedly, the more general point is that the larger “global rule of law” concept is not confined to the important idea of alternative dispute resolution, but also contemplates simple law enforcement of pre-existing rules.

Finally, it may be objected that there is no guarantee that WPTL will work each and every time as to every possible conflict.  This is true.  Nothing is a “guarantee” of world peace.   But even if WPTL were to fail on a given occasion, it would not necessarily be the end of the world, and there would have been no harm in at least trying.  Whereas a failure of nuclear deterrence could very likely literally be the end of the world.  In the end, whichever way we turn, whatever course of action (or inaction) we choose, there are risks either way, and we are inevitably forced to weigh the relative risks.   When one does that, a course that accords with our most precious human values seems infinitely preferable to one that risks the ultimate human disaster.

Bertrand Russell wrote a great little book in 1959 called “Common Sense and Nuclear Warfare.”  In it, he proposed nuclear disarmament and creation of some kind of “permanent joint body to seek measures tending toward peace,” including “deciding disputes by arbitration or by some international tribunal.”
  And he said this:

I put first among the gains to be expected [from his proposals] the removal of that terrible load of fear which weighs at present upon all those who are aware of the dangers with which mankind is threatened.  I believe that a great upsurge of joy would occur throughout the civilized world and that a great store of energies now turned to hate and destruction and futile rivalry would be diverted into creative channels, bringing happiness and prosperity to parts of the world which, through long ages, have been oppressed by poverty and excessive toil.  I believe that the emotions of kindliness, generosity and sympathy, which are now kept within iron fetters by the fear of what enemies may do, would acquire a new life and a new force and a new empire over human behaviour.  All this is possible.  It needs only that men should permit themselves a life of freedom and hope from which they are now excluded by the domination of unnecessary fear.

CHAPTER 12—CONCLUSION


Crux of the argument.  Benjamin Ferencz
 is right:
In order to have a peaceful world, you need three basic components.  [1] You need laws to define what is permissible and impermissible.  [2] You need courts to settle disputes amicably or to hold wrongdoers accountable.  [3]  And, you need a system of effective enforcement.  Those three components—laws, courts, and enforcement—are the basic foundations for every society, whether it be a city…or a nation, or the world.
 

Ferencz continues as follows:

We live in a world that is just beginning to be put together on an international level, that contains the vital component parts for a more civilized world community.  Insofar as we succeed in putting the missing parts in place, the world will be more tranquil.  To the extent that we don’t have those components, the world will be less peaceful.

[Photo of Benj. Ferencz]

Finally, he says this:


We are at the beginning of an amazing information revolution, the magnitude of which we cannot even grasp.  The potential for changing the way people think is enormous.  But it will take time.  I don’t know if it will be a hundred years or two hundred years or more.  There is no such thing as instant revolution or painless revolution, but it can be done.  How do I know?  Well, I see the trend from all the changes I have witnessed during my lifetime.  We are spiraling upward.


The most encouraging aspect of Ben Ferencz’s historical perspective is what he views as the potential for significant changes in people’s thinking.  And so what will it take to change people’s thinking?


Quite a bit, actually.  Even if one believes, as I do, in the eventual progress of truth and the gradual if halting progress of justice in the world, it is well to remember that “[t]he mode by which the inevitable comes to pass is effort.”
  Effort on many fronts, not just “the law.”


Many Paths to Peace.  In some ways, in fact, our heavy emphasis upon and focus upon “world peace through law” creates a potentially misleading impression.  For if we ever do secure world peace under law, it will only be as something of a capstone to developments in many other fields of endeavor.  Law, after all, is merely public sentiment crystallized.  Thus, in a way, this book could equally be captioned World Peace Through Love & Understanding; or World Peace Through Interfaith Dialogue; or World Peace Through Education;
 or World Peace Through Social Progress; or World Peace Through Trade & Tourism; or World Peace Through Music.
  

Despite a somewhat “joking” aspect to some of the above motifs, there is actually a profoundly serious aspect to each and every one.  Although we have focused upon “world peace through law” as sort of an ultimate direction that humanity can safely head, it is obvious that all sorts of other focuses will be absolutely critical.  In short, each of us has a role to play—pacifists, members of the military, educators, businesspeople,
 ranchers and farmers,
 housewives—all of us.  What will be required is all of us pulling together, each at our somewhat differing agendas, with groups such as Mayors for Peace, the Middle Powers Initiative, Global Zero, and the Nuclear Threat Initiative pushing for abolition of nuclear weapons, and American Friends Service Committee and WILPF (Womens International League for Peace and Freedom) pushing their multiple worldwide peace and justice agendas, and the Center for Defense Information (staffed with former military) informing congress about which weapons systems sought by the Pentagon are unnecessary, and United Nations Association and Citizens for Global Solutions seeking ways to preserve and improve the UN.   In sum, we will obviously need a holistic and well-rounded approach that looks not just to securing the absence of war, but also a pro-active effort at securing true peace and justice.  Margaret Mead well captures this idea:

This picture of peace as freedom from war tempts us, for today we see each small war as likely to trigger a larger war that may be fatal to the human race and all life on the planet.  But when we set peace as our goal, our aim is essentially a negative one of prevention.  What we need to think about, instead, is a higher level of organization on a world-wide scale and a higher sense of respect among the world’s peoples.  Both are necessary for the free exchange of persons, good and ideas; I think this freedom of movement is more productive as a goal than the negative one of ‘preventing’ war.


But just as there are no doubt “many paths to peace,” a number of things that we can do collectively and individually, to secure peace, there is also a need for a clear vision of an overarching direction that we might safely head.  That is what I believe “world peace through law” provides.  WPTL provides peace activists (and the world) with an eminently practical agenda for social change in the near term.  For too long many of us have had this over-simplistic all-or-nothing notion of what it would take to secure “world peace through law,” presuming that some kind of world parliament
 and general and complete disarmament are necessary.  Both ideas are wrong.  There is a readier path to peace, which is the gradual accretion of a well-settled international norm that international conflict must be subjected to a comprehensive set of alternative dispute resolution mechanisms (mainly, compulsory arbitration, preceded by compulsory mediation, and backed up by compulsory adjudication) with some kind of effective enforcement mechanism.  

Our revised WPTL proposal is a do-able task in the lifetimes of many of us.  We need not wait for some millennial moment nor the total transformation of humanity.  Which is very hopeful.  And in these times, when we sometimes despair of things ever being righted, we desperately need hope.


Now is the time.  We know that arbitration in at least some form, however unsettled as an international norm, has been around for well over two millennia.    Yet over these same two millennia, the norm of compulsory arbitration has yet to be developed.
  

And there is no harm in conceding that it is probably true that prior to this, e.g., post-WWI, when Wilson rejected the idea, or during the Cold War, it would not have been possible to adopt the international norm of compulsory arbitration.  The requisite trust was not there.  But developments along two levels of analysis suggest that now is finally the time.


1.  Favorable Changes in Attitudes.  First, there are a number of favorable changes in attitudes in areas relevant to our concern about peace which have occurred and are occurring.  There is some evidence of a decline in war and the culture of war in recent decades.
  This, despite America’s recent war in Iraq and ongoing war in Afghanistan.  Whether this is due to the growth of democracies and the decline of autocracies
 or to increased trade (the “commercial pacifism” thesis)
 or some other set of factors need not detain us.  What is important for our purposes is that such a decline in major war and the culture of war may be a necessary prelude to greater reliance upon the rule of law.  We are also about to witness a dramatically important development in the evolution of humanity:  the abolition of nuclear weapons.  This is something that we simply must do, and, as previously indicated, in a robustly enforceable way.  Once nuclear weapons are no longer erroneously viewed as “military” weapons but as the sociopathic systems of absolute evil that they are,
 and we eliminate the very last one, we should see a day of celebration similar to that on V-E Day, May 8, 1945.  


Further evidence of changing attitudes is the previously noted recent (January 4, 2007) editorial in the Wall Street Journal by George P. Shultz, Henry Kissinger, William J. Perry, and Sam Nunn--two former secretaries of state, a former secretary of defense and a former chairman of the Senate Armed Services Committee—calling for abolition of nuclear weapons.  Nor were they the first.  Obviously, Ronald Reagan and Mikhail Gorbachev preceded them, at the Reykjavik Summit of October 1986.  Even noted Cold War Warrior Paul Nitze, in 1999, at age 92, in his last op-ed, announced his similar change of mind.
  And Robert McNamara, Manager of Our Missiles longer than anybody (from 1961 to 1968), likewise came out in favor of abolition in 2005.
  The point is that ideas do matter,
 and they are changing.
[George Kennan]


Another significant barometer of how our ideas relating specifically to national security have been changing are the views over time of George Kennan (1904-2005), famous diplomat (author of the “containment doctrine” in 1947) and former Director of Policy Planning in the State Department.  Kennan made his mark as a scholar with a “realist” critique of international law, finding the “legalistic-moralistic approach to international problems” to be “the most serious fault” in American foreign policy.
  By January of 1982, however, he confessed to a wholesale change in his thinking in this regard, and was even ready to adopt the radical (world federalist) reforms advocated by Grenville Clark and Louis Sohn in their 1958 book on “World Peace Through World Law”:

To many of us—and I think particularly those of us who had been in the practice of diplomacy—these ideas looked, at the time, impractical, if not naïve.  Today, two decades later, and in the light of what has occurred in the interval, the logic of them is more compelling.

Hence, while it was “still too early for their realization on a universal basis,” when humanity finally does “begin to come seriously to grips” with creating some kind of more governed world, “it is to the carefully thought-out and profoundly humane ideas of Grenville Clark and Louis Sohn that they will have to turn for inspiration and guidance.”
  So, however slowly, as we have begun to educate ourselves as to the nature of the nuclear age and the global problems humanity faces, we are gradually coming to see the need for a governed world.

Finally, one of the most hopeful prospects for future changes in attitudes falls under the heading of increasing understanding amongst peoples.  If one looks historically at relations between countries, there is considerable basis for hope.  For centuries, the English and the French, for example, spilled millions of gallons of each others’ blood on battlefields and ships all over the world.  And now, of course, they are firm allies.  One can point also to our own recent relations with Germany and Japan, once bitter enemies, now firm allies.  It was not that long ago that we were calling the Chinese “Godless Communists,” and they returned the favor by calling us “imperialist running dogs.”


Evolution occurs in the social sphere as well as in the biological sphere.  And increasingly these changes in attitudes are capable of taking place over shorter and shorter periods of time.  


So, if one wants to take an inventory of our current “stock” of potential “enemies”—Russia, China, and portions of the Muslim World—we can ask ourselves how might our relations with them improve over time.  Specifically, what might the United States do to improve relations?


Well, for one thing, we might start by treating other countries with respect.  This is a minimum.  And President Obama has made a good start.  We need to resist the childish temptation to call other nations names, such as the “Evil Empire”
 or the “Axil of Evil in the World.”  This does not advance our national security interests.  Secondly, we ought not to unnecessarily threaten them.  Fear is the single most dangerous emotion for us to arouse in any potential “enemy.”  Which brings me to an intriguing point.  What is the one thing that the United States could do that might do the most to decrease fear and therefore encourage liberalizing elements in Russia, China, and the Muslim world?  It would be, I submit, to get rid of all nuclear weapons.  These weapons themselves generate unreasoning and distorting fear.  Thus, just as there are almost always unintended negative consequences of war, so too there may be positive unintended consequences of an outbreak of peace in the form of abolition of nuclear weapons.  

I do not think it unrealistic to expect the gradual democratization or at least liberalization of Russia,
 China,
 and even the Muslim world
 in the next decade or less.  I am not suggesting, of course, that we should embark upon an overt campaign to “democratize” the world.  That would probably be counterproductive even if we had a perfectly operating democracy in the USA to brag about,
 which we obviously do not.  

Not that we need a world of nothing but so-called “democracies” in order to effectuate the global rule of law reforms contemplated.  That is not necessary.  But some modicum of increased understanding and a willingness to follow the rules is necessary.  In short, there can be no such thing as a “clash of civilizations,” such as some alleged historians have projected.
  Although America is currently undergoing a most unpleasant period of post-9/11 fear
 and outright Islamaphobia,
 this cannot and will not last.  While the dialogic process might get rather ugly in the short run,
 in the long run we will eventually come to our senses and return to America’s timeworn ideals of tolerance and religious freedom.  When we do that, and Muslims likewise return to their earliest religious traditions of critical thinking and tolerance, we will have arrived at a point where peace will quite naturally blossom and grow.
  

But it will be responded that all that I have proven above is that peace (in the form of increased understanding) leads to peace, by definition.  And indeed there may be some truth in ICJ Judge Stephen Schwebel’s comment that “arbitration is not the way to prevent war; it is rather a product of peace.”
  Nevertheless, while it is true that some degree of consensus and good will is a necessary prelude to arbitration, the availability of arbitration on a regular basis and the development over time of an international norm making arbitration mandatory would (a) allow nations to back off gracefully from otherwise war-precipitating confrontations, and (b) reinforce the rule-of-law-abiding and international-norm-respecting behavior of nations.  In other words, good will alone is insufficient; institutional arrangements are also necessary.


2.  Major Upcoming Social Changes.  Another indication that a new day is dawning for the global rule of law is that we are on the verge of major social changes in all the classic United Nations categories:  human rights, economic and environmental regulation, economic development, and peace.  Looking at each briefly.


Taking human rights seriously.  The precise manner in which human rights will evolve is difficult to predict, but despite occasional setbacks, overall in the past sixty years there has been “a veritable revolution in transforming visions of international human rights into reality.”
  I remember overhearing debates in the 1970’s about whether apartheid would ever end, with the majority taking the position that it would never end; but it did and very well, with a truth and reconciliation approach, with positive impacts all over the world.
  Or consider this true story from America in 1965.  The famous black female vocalist Sarah Vaughan was the guest performer for a White House “evening in music” (instituted by JFK), and she had wowed the audience, held them spellbound, and afterward, when almost everyone had left, LBJ’s White House aide Bill Moyers came by the room she had used as a dressing room to find her sobbing uncontrollably.  He rushed up, put his arms around her, and asked her what was wrong.  After she collected herself, she said:  “Nothing is wrong….It’s just that 18 years ago when I came to Washington I couldn’t even get a hotel room, and tonight I sang for the President of the United States—and then he asked me to dance with him.  It’s just more than I can handle.”
  So, we are making progress, whether we realize it or not.

Consider next gender rights, and how far we have come in our own country in just the past sixty years.  Harvard Law School did not admit women until 1950!  There was no right to even vote until 1921!
  And here is what the venerable U.S. Supreme Court Justice Joseph P. Bradley wrote in an 1873 decision upholding the exclusion of women from law practice:
[T]he civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman….The paramount destiny and mission of woman [sic] are to fulfill the noble and benign offices of wife and mother.  This is the law of the Creator [sick].

Today, of course, we now have three female U.S. Supreme Court Justices.  When one considers the key role that woman can and will play in eventually securing a lasting peace, this fairly recent history in our own country portends well for the future.


This is not to say that there is not a tremendous need for improvement in all these areas.  Nevertheless, our trajectory is unmistakable.  It is safe to predict that we are about to enter a whole new era of international human rights.


Economic and environmental regulation appears to be “the next big thing” on the international horizon, if the sheer need for it is any indication.  Since this is not a book on that topic, all that will be done here is to hint at some of the likely upcoming changes in areas such as international financial regulation, regulation of tax havens, minimal worker safety and social benefits legislation, as well as global environmental governance.
  A major source of the problem is the “race to the bottom phenomenon,” whereby wealthy multi-national corporations and others are able to use the forces of the global market to force countries to abandon or eviscerate social welfare standards in order to attract investment and save jobs.  As stated rather succinctly by Professor David Kennedy:
Speaking loosely, and to put it in the starkest terms, with economic globalization and the continued loss of public capacity, large swaths of the world will, in twenty years, have whatever social security system, whatever environmental regime, whatever labor law, whatever wage rate, prevails in China.

Or, as stated in David Rothkopf’s brilliant book, Power, Inc., 

[G]lobalization weakens the power of the state….[O]nce corporations…are truly global in their operatios, they have the ability to “venue shop” and play countries against one another to win better legal, regulatory, or tax treatment…Because [global] institutions are weak by design, thanks to the reluctance of states to cede sovereignty, the result is that on transnational issues there is a void….[A]dvanced economies…have been compromised because they face the choice of enforcing their laws and seeing investment flows directed to less demanding regions of the world….Stronger global governance and government mechanisms are actually not the enemy of traditional national sovereignty on most transnational issues; they are its only hope.

In short, we have an overabundance of global reform agendas in this particular area, clearly demonstrating that something more than the occasional chat amongst the G-20 is necessary.
   


Development.  Again, this is not the place for an extended discussion of “economic development” (to the extent the term is even used any more), but rather just a single sentence, to note that there is finally a new research agenda afoot to test what actually works and what doesn’t work in the area of economic development, to resolve scientifically and factually the disputes between the likes of Jeffrey Sachs and William Easterly, and soon we will have the benefits of that research.
  This is, pun intended, a most welcome development.


Peace.  The near-term agenda for the peace movement is indicative of the progress, slow but sure, that we have been making:  items such as de-alerting nuclear missiles; a Comprehensive Test Ban Treaty; a Fissile Materials Cut-Off Treaty (to avoid proliferation dangers); and, most important of all, a Nuclear Weapons Abolition Convention.
  Another short-term item would be a UN Emergency Peace Service, to prevent genocide.

A Whole New World.  The point of all the above discussion is this.  We are starting to see a whole new world come into focus.  Indeed, we already live in a new world, but we’re just too close to it to realize it.  We live in a post-Hiroshima, post-Sputnik, post-Moon landing, post-civil rights, post-Cold War, post-Genome Project, post-TV and internet and Google Scholar world.
  We live in a world where a Russian plutocrat, Mikhail Prokhorov, just bought the New Jersey Nets.  Think of it.  Why would he want to buy the worst team in the NBA, and why would we let him?  Because it’s a new world.  Back in 1990, Dwight D. Eisenhower’s granddaughter, Susan Eisenhower, married the former head of the Soviet space program.
  Walt Disney is over in China,
[Photo of Susan Eisenhower/Roald Saagdeev marriage, at Spaso House]

with an incredibly sophisticated language-learning program (with interactive video monitors, virtual animals, local and Western instructors, 300 songs, 60 books, and a price tag per child of $1800, with waiting lists in several cities), teaching English to Chinese children as young as two.
  It was not even front-page news recently when a joint Russian-American space crew safely touched down on September 25, 2010 in their Russian-built Soyuz space capsule in the central steppes of Kazakhstan after six months aboard the International Space Station.
  The number of autocracies is steadily declining.
  In sum, even in the midst of what we inevitably view as insurmountable problems, we appear to be approaching the Grotian moment when humanity will finally replace the use of force with the global rule of law.
  Willis Harman says something that seems quite pertinent:
All we have learned of psychotherapy suggests that it is at the precise time when the individual feels as if his whole life is crashing down around him that he is most likely to achieve an inner reorganization constituting a quantum leap in his growth towards maturity.  Our belief is that it is precisely when society’s future seems to beleaguered—when its problems seem almost staggering in complexity, when so many individuals seem alienated, and so many values seem to have deteriorated—that is most likely to achieve a metamorphosis in society’s growth toward maturity, toward more fully enhancing and fulfilling the human spirit than ever before.


Synergistic Nature of Social Change.  Of course, all of the above changes in attitudes and major social progress will inevitably play together.  Progress on one front will facilitate progress on other fronts (and vice-versa).  Thus, e.g., progress on economic development and on human rights will facilitate the kinds of changes in attitudes needed for significant arms reductions and a greater willingness to rely upon global legal structures.  Arms reductions, in turn, will allow greater economic and human development and a resultant blossoming of humanity’s creative capacity for good.  Deeper arms reductions will no doubt depend upon progress in building alternative security systems and stronger international legal institutions.  And even though there will be the usual setbacks along the way, the historic trend is clear.  We are on our way, with the help of people of good will, toward a more governed, just and peaceful world, toward “world peace through law.”


The USA as both the problem and the solution.  But if “a new world is possible,” then, as the new WILPF (Womens International League for Peace and Freedom) slogan has it, “a new United States is necessary.”
  Historically, it was the United States that led the way in generous and far-sighted global initiatives such as the Marshal Plan and the United Nations and the Nuremberg trials.  But lately America has faltered and taken a fear-driven turn inward, toward what one former government official candidly called “the dark side,” and it has done us no good, and much harm.  For world opinion matters.  World opinion about certain of our actions taken in the past has directly influenced terrorists to undertake the horrific crimes they have committed.  Thus, whether we are smart enough to realize it or not, our future safety and security—that of our children—depends upon world opinion.


And so what we probably most need to do, as George Kennan recommended in 1957, is to address “our own American failings,…the things that we are ashamed of in our own eyes, or that worry us.”
  This is of course a rather sizeable task, and we cannot hope to tackle the full “list” here.  But one of the most dramatic failures in American history has been our failure to heed the remarkable message of President Dwight David Eisenhower in his Farewell Address of January 17, 1961.  In it, the former five-star general and Supreme Allied Commander said:

This conjunction of an immense military establishment and a large arms industry is new in the American experience.  The total influence—economic, political, even spiritual—is felt in every city, every statehouse, every office of the federal government.  We recognize the imperative need for this development.  Yet we must not fail to comprehend its grave implications.  Our toil, resources and livelihood are all involved; so is the very structure of our society.


In the councils of government, we must guard against the acquisition of unwarranted influence, whether sought or unsought, by the military-industrial complex.  The potential for disastrous rise of misplaced power exists and will persist.

[Eisenhower in military uniform]
Eisenhower was, of course, all too prophetic.  Not only was there a great “potential” for the disastrous rise of misplaced power, that potential has been massively and frighteningly realized in the five decades since Eisenhower’s speech.
  We now have, it is safe to say, what amounts to a military-industrial-congressional-academic-think-tank legalized-theft complex, whereby leading defense contractors make sizeable contributions to congressmen and, in return, those congressman fight for appropriations that result in huge contracts for said contractors, contracts that are often a thousand times or more the size of said contributions.
  The way it works is well-described by Bill Moyers:


One is reminded of Senator Boies Penrose.  Back in the first Gilded Age, Penrose was a United States senator from Pennsylvania who had been put and kept in office by the railroad tycoons and oil barons.  He assured the moguls:  “I believe in the division of labor.  You send us to Congress; we pass laws under which you make money…and out of the profits you further contribute to our campaign funds to send us back again to pass more laws to enable you to make more money.”
 
This is not good.  It has gotten so bad that ordinary people have lost all faith in our congress, whether such cynicism is totally justified or not.
  
What can be done?  One thing minimally necessary is to require at least disclosure of those making large campaign contributions, so that we can identify who is currying influence, whether “sought or unsought.”
  Secondly, to regain control of our democracy, we need campaign finance reform, even if a constitutional amendment is required.
  Thirdly, if we are truly serious about restoring our democracy—and it’s been said that the best way to cure democracy’s ills is with more democracy--there are a host of related proposals that are well worth considering.
  Finally, and most importantly, aside from getting our own democracy back on its feet, our major focus must be on finding the levers of social change that will move us from a fear-driven culture of war to a culture of peace.  And what will it take for that to take place?  In a word, education.  In the end, there is no substitute for the hard work of educating ourselves and others.  In order for our society to escape the fatal mindset into which we have fallen, whereby war seems to be the answer to every problem
 and international law and international institutions are openly sneered at, we need to educate ourselves to what Albert Einstein and Bertrand Russell called “a new way of thinking,” to an understanding that in the nuclear age nations must find “peaceful means for the settlement of all matters of dispute between them.”
  

Rethinking an Old Theory.  Since 1789, the idea of peaceful settlement of international conflict via the effective world rule of law has had a number of prominent proponents.  Jeremy Bentham had a quite comprehensive (and surprisingly modern) vision of the overall concept (as did Hans Kelsen and John J. McCloy).  It was perhaps the arbitration aspect of “world peace through law” that was a key attraction for Presidents Grant and Taft.  The growth of the global rule of law seemed to be of special interest to Arthur Larson and Charles Rhyne.  And a credible UN Peace Force was a high priority for President Theodore Roosevelt.  It is hard to know what part or parts of WPTL will be taken up in the future, and in what sequence.  There are, as Jane Addams observes, “such unexpected turnings in the paths of moral evolution.”
  But all the basic components seem to finally be in place for this next big step upward in human progress.  Moreover, there appears to be an amazing dovetailing of purposes behind the above components whereby:  1) nuclear weapons have made abolition necessary (see ch. 8); 2) abolition will result in the trust needed for nations to rely on global dispute resolution (see ch. 9); and 3) the existence of global dispute resolution mechanisms will allow nations to abandon nuclear weapons with confidence.  

What we propose is neither all that new nor all that radical.  The central crux of our 21st-century version of WPTL—global alternative dispute resolution—is an idea that is at once so intuitively obvious as to be almost embarrassing, while at the same time, when considered in its full depth, comprehends a complex mosaic of ideas such as a “culture of peace,” economic development and human rights, primarily defensive force postures accompanying abolition of nuclear weapons, the global rule of law, and multi-layered alternative dispute resolution systems backed up by adequate enforcement. Nevertheless, the crux of WPTL consists of:  (1) reductions in offensive weaponry, in particular the complete abolition of nuclear weapons; (2) an international court with compulsory jurisdiction, preceded by compulsory negotiation, mediation, and arbitration; and (3) effective enforcement mechanisms, ranging from the force of world opinion to various other non-military sanctions to an international peace force.
  Our updated WPTL proposal is basically what was proposed but not accepted at the Hague Peace Conventions of 1899 and 1907.  For while at least some good was accomplished by these conventions, it must be re-emphasized that they failed to accomplish a single one of the components of WPTL.  To be specific, due to the opposition of Germany, the Hague Conventions ended up rejecting 1) arms reductions; 2) compulsory arbitration; and 3) any realistic enforcement mechanisms.  In short, the views of the visionaries were rejected and the views of the “realists” of the era prevailed.  But in this the nuclear age, WPTL is now, we submit, the only practical alternative.  And while each of WPTL’s components is individually very worthwhile, by combining a Nuclear Weapons Abolition Convention with a Global Rule of Law Treaty, we would finally have a comprehensive system of “world peace through law.”
  This moderate middle-of-the-road solution to the problem of peace is a solution that is neither “too little” (the status quo of “collective insecurity”) nor “too much” (the unrealistic panaceas of world federalism or pacifism or general and complete disarmament), but rather just right.
In sum, we believe that we have proven that:  1) the core of the WPTL concept—global alternative dispute resolution—is the solution to the problem of peace; and 2) the surrounding components of our updated version of WPTL—arms reductions (abolition of nuclear weapons; balanced reductions and reconfiguration of conventional weapons) and enforcement mechanisms, including a UN Peace Force, are probably necessary concomitants to securing global dispute resolution systems.  If we are correct, it is humbling to realize that we have had the solution to the problem of peace staring us in the face since at least 1789!  WPTL has been waiting to be rediscovered by this current generation, being largely forgotten for the past half century.  But now the world is finally ready for it.  Now is the time.  Now is the time, in fact, for a Third Hague Conference, perhaps in 2015, to “celebrate” the anniversary of the 1915 conference that was never held, to finally enact what so many organizations, even establishment groups such as the Chamber of Commerce, wanted to enact prior to World War I.
A World Without War.   We need to begin to imagine a world without war, something ironically made possible by the very existential threat we now face.  For if nuclear war is, as is oft-stated, “unimaginable,” then we need to make a world without war imaginable.  Just think what we might accomplish if we are given even half the time of, say, the dinosaurs (who had 200 million years).  If we are allotted that much time, or even a tiny percentage of that time, and one projects our current rate of transformation into the future, it is literally impossible to imagine how much we might accomplish and how much we might develop in that time.  Indeed, it is not too much to say that we have it in our power in just the next decade to secure a whole new lease on life.  
It is of course somewhat difficult to be overly optimistic at this precise moment, having just come through a decade in which America’s performance on the world stage has been nothing short of disgraceful.  Yet this selfsame disastrous era in American history ought to have proven to any reasonable person the hazards of global illegalism and the severe costs of being the world’s policeman.  Thus, the silver lining to our recent mistakes is that they have helped pave the way for America to return to the role it once played in the world—generous (Marshall Plan), far-sighted (the United Nations), and devoted to the rule of law (Nuremberg). 
If we continue as we have in the recent past, pursuing what we perceive to be our narrow national interest without regard to what others think, then we, like all other domineering “empires” in the past, will eventually decline and fall.  We can avoid this fate by adopting a new paradigm of international cooperation and the global rule of law.

Cynics will say that this is all well and good but it’s too “idealistic.”  And the answer to this objection is simple:  that without idealism precisely none of the major social changes in the history of the human race would have taken place.  So to the charge of “idealism” we must of course plead guilty.
If we could for a moment escape the confines of our current cabined thinking we might realize just who we are and where we are.  That we stand amidst a stunning universe that is 93 billion light years in diameter, poised to continue a development—human life—that is nothing short of a miracle.  It is not just us, of course.  It is our Earth and Solar System and our place in the entire megaverse.  Our Sun, holding us in place from 93 million miles away via the magic of gravity while simultaneously supplying us with the vital heat and energy we (and all plant life) need to live;  the Daddy Long Legs, with its tiny eyes and tiny brain; birds navigating by the stars; hummingbirds and bees and fireflies, and “the most unthinkable array of beautiful creatures—dazzling in their numbers, colors and forms…arabesques of aliveness so hilariously inventive they are like laughter itself.”

[Dramatic July 2013 photo of Earth from spaceship circling Saturn, showing Earth the size of a pea]

We need to lift our sights and begin to envision the new world we are about to enter, in which we finally see our way clear to a new moral clarity that perceives nuclear weapons as irredeemably evil, in which global dispute resolution systems are used to resolve international conflict, and immense resources now devoted to death and destruction are turned to the needs of humanity.  We need to appreciate the true significance of what we are about to do.  After thousands of years of war, we are about to solve the problem of peace, surely the most important endeavor of the human race.  
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App. A

WWI-ERA PEACE PROPOSALS

	Organization
	ADR

	Arms reductions


	GCD

	UNPF

	Parliament
	Miscellaneous

	Neutral conference for Continuous Mediation

	X
	
	X
	
	
	Right to self-determination; open door trade policy; free seas; and “world congress.”

	Central Organization for a Durable Peace

	X
	X
	
	
	
	Right to self-determination; liberty of commerce; free seas.

	Union of Int’l Associations, Brussels (undated)
	X
	X
	
	X
	X
	Women’s suffrage; reform of education and press.

	Bureau Int’l de la Paix (undated)
	X
	X
	
	X
	
	Expropriation of arms manufacturers; free trade.

	Int’l Congress of Women, Hague, 1915
	X
	
	X
	
	
	Women as delegates in future peace conferences; women’s suffrage; nationalization of arms manufacturers; and free commerce.

	Socialists of Allied Nations, London, 1915
	X
	
	
	
	
	Self-determination.

	Socialists of Neutral Nations, Copenhagen, 1915.
	X
	
	X
	
	
	Self-determination.

	League to Enforce Peace (undated).
	X
	
	
	X
	
	Creation of code of international law.

	National Peace Convention, Chicago 1915.
	X
	
	X
	X
	X
	Abolish arms manufacturers; abolish int’l arms trade; free trade; and open seas.

	World Peace Foundation, Boston (undated).
	
	
	X
	
	
	European “council”; limit military force to “police & int’l defense”; nationalize arms manufacturers; & prohibit arms trade.

	American School Peace League (undated).
	
	
	X
	X
	
	“Concert of Europe”; nationalize arms manufacturers.

	Women’s Peace Party, Wash., D.C., 1915
	X
	X
	
	X
	
	Nationalize arms manufacturers; women’s suffrage; & “Concert of Nations.”

	New York Peace Society (undated).
	X
	
	
	X
	
	

	Socialist Party of America (undated).
	X
	
	X
	X
	X
	Universal suffrage.

	U.S. Chamber of Commerce (undated).
	X
	
	
	X
	
	More comprehensive & better-defined sea-law.

	Union of Democratic Control, UK (undated).
	
	X
	
	
	
	“International Council”; nationalize arms manufacturers; & control of arms exports.

	Fabian Society, London, 1915.
	X
	
	
	
	
	Variety of sanctions to enforce decrees of ICJ.

	Independent Labor Party, Norwich, 1915
	X
	X
	
	X
	
	“International Council”; use of boycotts to enforce tribunal.

	National Peace Council:  Federation of British Peace Societies (undated).
	X
	
	
	
	
	“Congress of Nations.”

	Women’s Movement for Constructive Peace, London (undated).
	
	
	
	
	
	Women’s suffrage; nationalize arms manufacturers; European Senate.

	Australian Peace Alliance (undated).
	X
	X
	
	
	
	Nationalize arms manufacturers; Concert of Europe; abolish conscription.

	German & Austro-Hungarian Socialists, Vienna (April 1915).
	X
	
	X
	
	
	

	Bund Newes Vaterland (undated).
	X
	
	
	
	
	Open door trade policy; free seas.

	South German Social Democrats (undated).
	X
	X
	
	X
	X
	European Confederacy; “people’s army” for defense only.

	Socialist Joint Committee in Reichstag (August, 1915).
	X
	
	
	
	
	Free trade and seas.

	French General Confederation of Labor (undated).
	X
	X
	
	
	X
	

	Swiss Peace Society (May 1915).
	X
	
	
	
	
	Permanent European Peace Organization; continual Hague conferences.

	Swiss Committee for the Study of the Principles of a Durable Treaty of Peace (undated).
	X
	X
	
	
	
	Arms for defense only; nationalize arms manufacturers; free trade.

	Nederlander Anti-Oorog Raad (anti-war council), October, 1914.
	X
	X
	
	
	
	Free trade.

	TOTALS
	25
	11
	9
	10
	5
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� E.g., ever the humorist, he notes that even if England were successful in conquering France, why would they want to, even “Parliament itself…without paying it any very extraordinary compliment, would not wish it,” such that even if they won “[y]ou would still be so much the worse, though it were to cost you nothing.”  Id. at 24.  Bentham is not, however, a pacifist.  See Stephen Conway, “Bentham, the Benthamites, and the Nineteenth-Century British Peace Movement,” 2 Utilitas 221 (1990), reprinted in 3 Bhikhu Parekh, Jeremy Bentham:  Critical Assessments, at 966-968 (1993) and note 34 infra (use of international force contemplated).


� Id. at 26.


� Id. at 30-31.  Bentham gives as an example of the force of public opinion the instance where the citizens of Sweden objected to a war against Russia, with a considerable part of the army either refusing their commissions or refusing to act, with the result that the king had to retreat from the Russian frontier and call a Diet.  


� Id. at 31.  


� Id.  Bentham adds that the need for such an international force would, “in all human probability,” be obviated by the operation of a free press (guaranteed by the agreement establishing the Court) and public opinion.  Id.


� Henry Wheaton, History of the Law of Nations in Europe and America, at 343 (1845).  


� See Conway, supra, at 977:  “Any attempt to vest the congress with powers that might lead to its becoming ‘an Universal Republic’ he considered inconsistent with national sovereignty.”


� See Martin Ceadel, The Origins of War Prevention:  The British Peace Movement and International Relations, 1730-1854, at 67-68, 194, 245-246, 291-292 (1996)(if nothing else, it is clear that Bentham contributed to the end of fatalism about war; also, on April 25, 1787, in a speech at the Meeting-house in the Old Jewry, London, he made “the earliest proposal for a peace association so far discovered”; he may have obtained the idea for a peace association from the 1787 Society for Effecting the Abolition of the Slave Trade; Bentham disciple adopts court tribunal idea in 1824; Bentham’s 1789 essay not even published until 1843; influential British Peace Society in 1839 adopts Bentham-inspired proposal for “a high court of appeal, in which national disputes may be adjusted”) and Conway, supra, at 978-979 (although Bentham borrowed many ideas from others, his ideas were “seminal rather than derivative” and he acted as “a bridge connecting the Enlightenment with nineteenth-century liberalism”).


� Cf. Joseph Preston Baratta, The Politics of World Federation:  United Nations, UN Reform, Atomic Control, vol. 1, at 32 (2004)(Bentham’s ideas “no match for the challenge of the Napoleonic wars that soon engulfed Europe”).  Even modern authors persist in misunderstanding Bentham’s plan.  See, e.g., Stephen C. Neff, Justice Among Nations:  A History of International Law, at 211 (2014)(wrongly asserts that Bentham “decided against” idea of an international peace force).


� Actually, this request was not just a sign of eccentricity.  Ever the reformer, this unusual request was an effort to avoid the problem of hospitals and medical schools having no access to corpses for autopsies.  Bentham felt his unusual bequest might lead to efforts to legalize the use of corpses for medical dissection classes.


� Bentham was a co-founder of the college, which was open to Non-Conformists and Jews.  Wikipedia at note 20.


�  For discussions of the pre-WWI American peace movement and proposals in particular for international arbitration, see generally Mark W. Janis, American and the Law of Nations 1776-1939, ch. 4 (2010)(an amazing history of multiple individuals and groups, e.g., Noah Worcester, whose 1814 book, A Solemn Review of the Custom of War, urged resort to an international “high court of equity” with compliance to be made “a point of national honor” and William Ladd, whose 1840 Essay on a Congress of Nations urged a world arbitral court); Shirley V. Scott, International Law, US Power:  The United States’ Quest for Legal Security, ch. 2 (2012)(Universal Peace Union meeting in 1866 has over 5,000 attendees favoring arbitration; numerous congressional resolutions 1870-1900 favor arbitration); Warren F. Kuehl, Seeking World Order:  the United States and International Organizations to 1920 (1969)(detailed history of “arbitrationists” [including proposals by Andrew Carnegie, Teddy Roosevelt, the Lacross, Wisconsin city council, hundreds of chambers of commerce, the National Grange, and the Loyal Order of Moose], “sanctionists” [believers in an international peace force], world federalists, and pacifists);  and Mary Ellen O’Connell, “Arbitration and Avoidance of War:  The Nineteenth-Century American Vision,” ch. 3 in Cesare P.R. Romano, ed., The Sword and the Scales:  The United States and International Courts and Tribunals (2009).


� He excepts out what he viewed (erroneously) as “the very rare cases where the nation’s honor is vitally concerned.”  Cf. Peter Gay, The Cultivation of Hatred, at 65 (1993)(TR critical of “universal arbitration” idealists in letter of 1907).


� The Permanent Court of Arbitration was created at the Hague Conference of 1899.  In 1902, President Roosevelt initiated the first use of the Court on an old claim with Mexico.  The Second Hague Convention (1907) was first proposed by TR, though officially convened by Czar Nicholas II.  A third convention proposed for 1915 was never held due to WWI.  See David S. Patterson, Toward a WarlessWorld:  The Travail of the American Peace Movement 1877-1914, at 116 (1976).


� In words providing some comfort to world federalists, TR says it would amount to “a species of world federation for international peace and justice.”  But note:  there is no provision for a global parliament.


� � HYPERLINK "http://www.nobelprize.org/nobel_prizes/peace/laureates/1906/roosevelt-lecture.html" ��www.nobelprize.org/nobel_prizes/peace/laureates/1906/roosevelt-lecture.html� (noting sources, including New York Times, May 6, 1910 and The Works of Theodore Roosevelt, Vol. 18).  


� On August 5, 1906, TR writes to Andrew Carnegie:  “I hope to see real progress made at the next Hague Conference.  If it is possible in some way to bring about a stop, complete or partial, to the race in adding to armaments, I shall be glad; but I do not yet see my way clear as regards the details of such a plan.  We must always remember that it would be a fatal thing for the great free peoples to reduce themselves to impotence and leave the despotisms and barbarians armed.  It would be safe to do so if there were some international police; but there is now no such system.”  The Theodore Roosevelt Web Book (entry for “Hague Conferences”), � HYPERLINK "http://www.theodoreroosevelt.org/tr%20web%20book/TR_CD_to_HTML255.html" ��www.theodoreroosevelt.org/tr%20web%20book/TR_CD_to_HTML255.html�.  Similarly, he wrote to Sir Edward Grey (British Foreign Secretary) on February 1, 1915:  “I agree absolutely with you that no treaty of the kind [Hague] should hereafter ever be made unless the Powers signing it bind themselves to uphold its terms by force if necessary.”  Id. (entry for “Hague Treaties”).  


� The lone exception, out of nine, being Edmund Morris, Colonel Roosevelt, at 49-50, 137 (2010)(noting emphasis upon “international police power” and exception to arbitration for questions of national honor).


� Cf. generally James Bradley, The Imperial Cruise:  A Secret History of Empire and War (2009).  Cf. id. at 204:  TR a proponent of use of U.S. military as an “international force” to enforce American foreign policy in Latin America.  


� It probably matters not whether some of the ideas may have come from Andrew Carnegie.  But cf. David Nasaw, Andrew Carnegie, at 679, 683 (2006)(correspondence between TR and AC shows that TR originated the idea for “some system of international police,” which AC then adopted).  Of course, international arbitration was not a new idea, being in fact part of the Republican party platform in 1884.  One of the most famous arbitrations was the Alabama Claims Case (1872) between the UK and US, the US receiving $15.5 million in damages for the UK’s allowing the construction of warships for the Confederacy.  President Ulysses S. Grant was delighted, predicting “an epoch when a court recognized in all nations will settle international differences instead of keeping large standing armies.”  Mark W. Janis, An Introduction to International Law, at 116 (3d ed. 1999).


� David Kennedy, “The Move to Institutions,” 8 Cardozo L. Rev. 841, 879-880 (1987)(emphasis added).


� David H. Burton, ed., The Collected Works of William Howard Taft, vol. 6, at 182 (2003).  Cf. also Nasaw, supra note    , at 740 (earlier March 22, 1910 speech also favors arbitration and, unlike TR, does not exclude so-called “questions of honor”).
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� Id. at 200.  


� Id. at 182.


� Collected Works, supra, vol. 7, at 65 (Address of July 3, 1916).


� Id. at 53 (Address at initial convention, June 17, 1915).  He continues:  “We believe that the forced submission, the truce taken to investigate and the judicial decision, or the conciliatory compromise recommended, will form a material inducement to peace.  It will cool the heat of passion and will give the men of peace in each nation time to still the jingoes.”  


� Id. at 65.  See also World Peace:  A Written Debate Between William Howard Taft and William Jennings Bryan, at 22 (1917)(international peace force designed merely to “hold off members…from war until the cooling and curative influence of the League’s judicial procedure may have time to operate.”).
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� Although listed in the author index as merely a scholar of classical Greek, he subsequently was in the political intelligence department of the British Foreign Office, then the first British professor of the new discipline of international relations (Dean Rusk was one of his students when he moved to America).  He played an important part in drafting British plans for the League of Nations.
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� Id. at 5.  The famous real-politiker Hans Morgenthau made a similar concession, much cited by world federalists:  “The argument of the advocates of the world state is unanswerable:  there can be no permanent international peace without a state coextensive with the confines of the political world.”  Hans J. Morgenthau, Politics Among Nations, at 477 (1948).  What they fail to cite is what he says next:  “No society exists coextensive with the presumed range of a world state” and “the peoples of the world are not willing to accept world government.”  Id. at 478-479.


� Peace Through Law, at 5.


� Id. at 10. 


� Id. at 12.


� Id.


� Id. at 9.  
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� Id. at 193-195.  Cf. id. at 223-224 (his goal is “to replace force with a rule of law among nations” and therefore he supports compulsory jurisdiction of ICJ).


� Id. at 254-255.
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